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DISNEY WORLD IN ORLANDO will be 
the site for the 22nd Annual Meeting of 
The Florida Bar scheduled to convene 
on Monday, June 19, 1972, and continue 
to Thaseioe, June 22, 1972, Already 
exciting plans are a by Conven- 
tion Chairman James A, Urban of Or- 
lando and his committee to make this 
convention the biggest and best in the 
history of The Florida Bar, Additional 
rooms over the normal number utilized 
by Bar members and their families have 
been reserved, Please note the dates on 
your 1972 calendar so that you and your 
family will not miss the special conven- 
tion features that will be offered at one 
of the world’s most fabulous entertain- 
ment and resort facilities, Registration 
forms will be mailed to all members early 
in 1972, Watch for them and in the 
interim discuss attending this convention 
with all members of your family. Betcha 
get a favorable response! 


THE “SUGGESTED MINIMUM FEE 
SCHEDULE” approved by the Board of 
Governors last May will soon be distrib- 
uted without charge to all members 
of The Florida Bar. Designed to aid the 
legal practitioner in determining a fair 
and reasonable fee for professional ser- 
vices, the schedule also helps to meet 
the profession’s responsibilities under the 
new Code of Professional Responsibility 
adopted by the Supreme Court of Flor- 
ida, and in particular, Ethical Consid- 
erations 2-17 and 2-18. Credit for hun- 
dreds of hours of research and drafting 
over the past three years goes to the 
Economics of Law Practice Committee 
and in particular to its determined chair- 
man, Doris A. Dudney of Tampa. The 
committee believes that the schedule will 
prove extremely beneficial both to the 
lawyer and the clients he serves by 
establishing a better understanding of 
attorney fees. 
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GOVERNOR REUBIN O’D. ASKEW con- 
tinues to fill appointments to the 25 
Sarg Nominating Councils established 
y his Executive Order #71-40A dated 
July 23, 1971. As mentioned by Presi- 
dent John M. McCarty in the July issue 
of the Journal, these councils are the 
Bar's “challenge number one” to see that 
they function effectively to secure the 
best qualified candidates for judicial 
office. Presently, approximately 15 of the 
20 “Trial Court Nominating Councils” 
have been appointed, each consisting of 
six lawyers, three appointed by the 
Governor and three appointed by the 
Board of Governors of The Florida Bar. 
Three nonlawyers selected by the six 
appointed lawyers fill out the nine-mem- 
ber councils. The first judicial appoint- 
ment made by the Governor under his 
executive order was Mercer P. Spear of 
Panama City to the post of circuit judge 
in the Fourteenth Judical Circuit. This 
was followed by the naming 
of James E. Joanos of Tallahassee as 
judge of the newly created felony court 
in the Second Judicial Circuit. Reaction 
among local bar associations to this new 
system of merit selection of judges has 
been most favorable. 


A NEW JUDICIAL ARTICLE, Article V, 
Florida Constitution, is back in the 
limelight with both the Bar and legis- 
lators giving this subject its careful 
attention. At the recent general meeting 
of committees, Representative Sandy 
D’Alemberte reviewed for more than 50 
standing committees of the Bar at Pier 
66, Fort Lauderdale, the legislative plans 
for processing this amendment to the 
Florida Constitution. The Supreme Court 
of Florida has expressed its concern for 
needed revision through Mr. Chief Jus- 
tice B. K. Roberts in his address to the 
annual convention as printed in the July 
issue of the Journal. The Florida Consti- 
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tution Committee has been requested by 
President McCarty to take a leadership 
role in conferring with legislative leaders 
how this article can be improved. Chair- 
man of this committee, Lee Jay Colling 
of Orlando, will welcome comments and 
suggestions from all lawyers and judges 
on this subject. 


ORCHIDS GO OUT to Mrs. Linda Yates, 
managing editor, and her staff for an- 
other superb edition of the annual Flor- 


ida Bar directory. Many of us take this 
annual publication for granted and fail 
to realize the “loving care” it takes to 
produce a volume of this magnitude un- 
matched by any other state Bar in the 
nation. We hope you are finding it help- 
ful in your daily practice. Should you 
wish an additional copy for your secre- 
tary, the same can be purchased at the 
special price of $5 per copy. 


MARSHALL R. CassEDy 
Executive Director 
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this month the Journal has a lot 


of catching up to do. Not published 
in August and with September tra- 
ditionally the directory issue, the 
Journal's absence has resulted in a 
communications gap a. mem- 
bers of the Bar. We hope that it is 
rectified with reports in this issue 
of the Bar's programs and actions 
during the summer months. 


Not the least of these is a pic- 
torial report of the convention that 
ended one administrative year and 
began another. The photographs, 
captions and written report are all 
the product of Editorial Assistant 
Dee Farrell, who took the pictures 
from camera to darkroom to layout 
in one versatile display of talent. 


The “Topics” section contains 
news about other major actions of 
the bench and Bar. Read it and 
you will not be one of those who 
complain, “We aren't told what the 
Bar is doing.” 


There’s “bread and butter” in the 
specialized columns, and in the 
article by Coleman R. Rosenfield, 
“The Elusive Franchise Fee.” Sug- 
gestions for legislative action are 
in the article by David T. 
Smith, “Soldiers’ and Sailors’ Wills: 
Florida Probate Law's Missing 
Privilege.” 


Judges should be interested in 
Judge David A. Dyer’s discussion, 
“State Trial Courts from a Federal 
Viewpoint,” which begins on page 
472. And judges, lawyers and citi- 
zens will all find food for thought 
in “Citizen Volunteers: Workable 
Solution to Probation Problem,” a 
special Journal investigative report 
beginning on page 476. 


The rank and file member of the 
Bar has his “day in court” in News 
of the Bench and Bar on page 530. 
It was a very busy summer, wasn’t 
it? 


—LHY 
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REPORT YOU 


summary of Board of Governors actions 


Meeting at Homosassa August 13, 14, 1971, the 
Board of Governors: 


Elected David C. G. Kerr from two nominations to 
fill the unexpired term of Wm. Reece Smith, Jr., as 
representative on the Board from the 13th Judicial 
Circuit. His term was effective immediately. 


Employed Marshall R. Cassedy for another term as 
executive director of The Florida Bar. 


Heard report of new President John McCarty on his 
participation at the ABA meetings in New York and 
London in July. The president also reviewed the 
progress of the judicial nominating councils. 


Heard the executive director report on the judicial 
nominating councils and Bar public relations and 
express appreciation for speedy Board efforts in 
appointing lawyers in each circuit to serve on the 
councils and asked that they continue their support 
of the councils. He also asked members to accelerate 
and augment communications with their constituents 
regarding Bar activities. Mr. Cassedy further an- 
nounced a legislative program calling for personal 
contact between Board members and members of the 
state legislature to better acquaint them with the 
objectives of The Florida Bar. 


Named Ray Ferrero, Jr., of Ft. Lauderdale as Bar 
representative on the Fourth Appellate District Nomi- 
nating Council to replace Bruno L. DiGiulian who 
resigned. The term is for one year. 


Ratified the actions of the Executive Committee who 
authorized the chairman of the Florida Court Rules 
Committee and the chairman of the Family Law 
Committee to jointly finalize the language of the 
Petition for Dissolution of Marriage and the Final 
Judgment Dissolving a Marriage form for submission 
to the Supreme Court as amendments to Florida 
Rules of Civil Procedure. 


Discussed proposed amended budget for the current 
fiscal year after budget chairman Wallace M. Jopling 
reviewed the dues increase order and a $15,000 
request from the Continuing Legal Education Com- 
mittee for the purchase of audio-visual equipment. 


Amended Standing Board Policies 2.15 and 2.16 to 
increase the annual expense allowance of the presi- 
dent to $4800 and to $2400 for the president-elect. 
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Authorized the employment of an assistant staff 
counsel at the Tallahassee office. 


Authorized two $5,000 allocations, one for the im- 
plementation of a statewide lawyer referral office, 
and the other to be used for developing ethics pro- 
grams in the four Florida law schools. 


Heard discussion by R. John Crider on legislative 
attitudes toward lawyers, the need for restructuring 
The Florida Bar to insure better communications with 
the public, and the need for additional guidelines. 


Heard report of pending unauthorized practice of 
law investigations. 


Resolved that the ‘Florida Realtor-Attorney Ac- 
cord’’ prepared by the Real Property, Probate and 
Trust Law Section and approved by the Florida As- 
sociation of Realtors be forwarded to the Unauthor- 
ized Practice of Law Committee and the Professional 
Ethics Committee for review, with a further report to 
be made at the September 23 meeting of the Board 
at Ft. Lauderdale. 


Adopted recommendation of Board member Lee Jay 
Colling that the amended budget include $5000 for 
the implementation of a statewide lawyer referral 
service. 


Heard report from James E. Clayton on the survey 
conducted by Professor L. Harold Levinson of the 
University of Florida on Legal Aid to the Indigent in 
Florida. Mr. Clayton stated that financial support 
for the completed first phase of the three-part sur- 
vey was derived from the Bar, and that support for 
the additional phases will come from other sources. 


Received report of William S. Frates, chairman of the 
Special Committee to Study Attorneys’ Fees, and 
requested that the committee continue its study and 
make recommendations on fees, including those fees 
received in probate matters. 


Heard President McCarty report that requests for 
space on the Orient Adventure sponsored by The 
Florida Bar were overwhelming. 


Heard review by Assistant Executive Director Richard 
McFarlain of both sponsored and approved legisla- 
tion of the Bar in the 1971 legislative session. He 
also reviewed the results of all section and commit- 
tee bills. 
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Requested that copies of the legislative bill calling 
for a reduction of jury sizes be forwarded to each 
Board member. 


Learned of the successful reception for members 
of The Florida Bar in London and of several resolu- 
tions and programs advocated at the ABA meeting 
from Wm. Reece Smith, Jr., president-elect. 


Received the interim report of the Special Committee 
on Computer Research and urged continued study. 


Authorized the continuance of the following special 
committees: 

Special Committees to Study Attorneys’ Fees, to 
Consider the Adoption of the Uniform Probate Code; 
Special Study Committees re Inter-Agency Law En- 
forcement Planning and re Establishment of a Law 
Student Division of The Florida Bar; Special Tax 
Committee re The Florida Bar Building, and Special 
Committees on Computer Research and Drug Abuse. 


Heard progress report on the status of the minimum 
fee schedule to be distributed to the full 
membership. 


Approved the bylaws of the Southeastern Regional 
Liaison Committee presented by Robert F. O’Malley 
on behalf of the Tax Section. 


Heard review of Professional Ethics Committee Opin- 
ion 70-64 and established that the individual opin- 
ions and correspondence of members of the Profes- 
sional Ethics Committee was a work product and 
not for public release. 


Approved officers of the sections of The Florida Bar, 
authorized the president to appoint additional per- 
sons to standing and special committees and accept- 
ed the resignation of Thomas L. Clarke, Jr., as a 
member of the Tenth Judicial Circuit Grievance 
Committee ‘‘A’’. Claude M. Harden, Jr., was named 
in his place. 


Learned that the Young Lawyers Section has elimi- 
nated the office of secretary and treasurer and has 
appointed a recording secretary. The new president 
of the section, Robert J. Pleus, Jr., introduced the 
president-elect, Robert L. Parks. Mr. Pleus reported 
that the section is studying the possibility of spon- 
soring a pilot program involving Florida’s probation 
and parole system. 


Heard report from Marshall Cassedy that the Glenn 
Terrell Scholarship Fund since its inception in 1967 
has loaned $57,000 to qualified law students; 18 of 
20 applications for loans this year have been approv- 
ed and $37,587 remains in the fund for this purpose. 


Deferred until the September meeting a report of 
the Special Study Committee re Board Liaison for 
Out-of-State Members. 


Adopted a Proposed Standing Board Policy re Unjust 
Criticism of Judges. 
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Postponed until the September meeting discussion 
of the proposed amendment to Article XV of the 
Integration Rule and Article XVI of the Bylaws con- 
cerning professional service corporations. 


Agreed that efforts should be made to secure a 
special order from the Supreme Court authorizing 
a pilot legal assistance program at the Pensacola 
Naval Air Station rather than amend the Integration 
Rule to create such a program. 


Granted an appearance before the Board at its Sep- 
tember meeting for James R. Jorgenson, legal 
advisor for law enforcement agencies for Dade 
County who is seeking greater cooperation from The 
Florida Bar with law enforcement agencies. 


Postponed action on the petitions for reinstatement 
of Jack P. Wyatt, Jr., and Charles E. Thomson. 


Heard report from Continuing Legal Education Com- 
mittee Chairman Ben F. Overton that the program 
showed a profit for the last fiscal year. Judge Over- 
ton urged the budget committee to consider funds 
for purchasing audio-visual equipment for the CLE 
program. (See story on page 468.) 


Elected Mark Hulsey, Jr., for a six-year term on the 
Judicial Qualifications Commission to replace Charles 
A. Kimbrell, whose term expired June 30. 


Reviewed suggestions for subjects to be discussed 
at the General Meeting of Committees, including law- 
yer referral, judicial nominating councils, and the 
proposed new Article V of the Constitution. 


Authorized the president to appoint a special com- 
mittee to prepare the bylaws for a law student divi- 
sion after hearing a status report on the petition 
filed with the Supreme Court. The Board also gave 
the president authority to change or withdraw the 
petition. 


Learned from Thomas C. MacDonald, Jr., chairman 
of the Special Committee to Study Standards of 
Judicial Conduct, that the ABA Committee on Stan- 
dards of Judicial Conduct has circulated a draft of 
the proposed standards. He reported that his com- 
mittee would comment on the draft for appropriate 
action and implementation in Florida. 


Received request from Lee Jay Colling, chairman of 
the Florida Constitution Committee, to counsel with 
him and the committee concerning the proposed 
Article V. He reported that a draft of the article has 
been circulated among judicial groups in Florida. 


Reviewed and made recommendations for the dis- 
position of grievance cases pending against Florida 
Bar members. 


Rescheduled its November meeting for November 
12 and 13. 
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REPORT YOU 


in depth discussion: Board of Governors actions 


CLE Has A Good Year 


A successful series of courses and two unusual 
sales projects resulted in a good financial year for 
the Continuing Legal Education Department of The 
Florida Bar, according to a quarter-annual status 
report submitted to the Board of Governors at its 
August meeting. 

The report indicated income exceeded expendi- 
tures during the 1970-71 fiscal year by $45,603.32. 
An income of $287,710.56 was derived from five 
courses with more than 7,000 registrations, and 
after-course sales of a probate supplement and of a 
new Standard Jury Instructions in Criminal Cases. 
In comparison with the previous year, increased 
registrations and sales permitted the income gain. 
Last year expenses exceeded income by $8,005. 

CLE Director Sylvan Strickland, in preparing the 
report, emphasized that 1970-71 was an unusual 
year. “CLE will always have peaks and valleys and 
we do not expect income of this kind every year... 
we do expect to be self-supporting on the average.”’ 

The CLE staff has five courses planned for 1971- 
72, two of which are the result of 1971 legislation. 
These courses will be on ‘‘No-Fault Divorce’’ and 
“‘No-Fault Insurance.’’ The former will be accom- 
panied by a new edition of the Florida Family Law 
Manual and the latter includes a new manual. The 
other courses will be on will drafting and estate 
planning, products liability and constitutional 
issues. 

The report indicated the CLE staff has prepared 
the suggested minimum fee schedule for printing 
and distribution, is assisting the Young Lawyers Sec- 
tion in preparing course materials for a November 
15-19 seminar, and possibly will be editing revisions 
of the Standard Jury Instructions in Criminal Cases. 
It also stated that Director Strickland has been study- 
ing ways to improve lecture programs, including the 
use of closed circuit television. The latter was to be 
a major item for discussion at the CLE Committee 
meeting in September. 


Public Relations Plea 


R. John Crider of Jacksonville, in a personal ap- 
pearance before the Board of Governors August 13 
in Homosassa, made proposals for the Bar to project 
a better image to the public. He prefaced his re- 
marks by stating his views were the result of wit- 
nessing continual verbal assaults upon the law pro- 
fession during his service in the Florida Legislature. 

“Whatever the lawyers of Florida are doing to 
show a good image to the people, it is not getting 


across,"’ he said. He discussed the ‘‘anti-lawyer feel- 
ing’’ which he said was manifested in many legisla- 
tive actions during the past session, particularly with 
the no-fault insurance bill. The legal profession was 
used as a whipping boy by which others amassed 
votes. 

Title companies, too he said, are encroaching 
on law practice and have all but devastated the resi- 
dential closing practice. Trial practice, negligence 
cases, and estate planning are being lost to the in- 
surance companies. The practice of the criminal law- 
yer has been taken over by the public defender 
system. ‘‘My point is that all fronts of the practice of 
law are on the run, and we, the Bar, are not doing 
anything for the public or our own in this battle.” 

Mr. Crider told the Board he thinks the structure 
of the Bar should be analyzed with communication 
with the public as its goal. ‘‘Members of the public 
do not know when they need a lawyer and when they 
don't. They don’t know that they should see one 
when they start a new business or when they deed a 
property to their relatives. . . . The Florida Bar is a 
cold, meaningless institution to the rank and file 
members of the public. It's a giant, powerful enemy 
to those who want to stomp on the Bar in the legis- 
lature. It's a competitor to title companies who 
handle their own real estate closings and offer legal 
advice.” 

After reviewing the budget projections of the 
Five-Year Planning Committee of the Bar, Mr. Crider 
said annual dues should not be assessed at $100. 
He advocated minimum dues per member of $200, 
$100 of which would go toward combatting the un- 
authorized practice of law and toward an expanded 
public relations effort which ‘‘will prove to the public 
a the lawyer is the best friend a layman can 

ave.” 

“If we don't sell a new image of the lawyer to the 
people now, it will be too late five years from now 
to repair the damage that is being done on all 
sides,’’ he said in suggesting that the Bar's objec- 
tives be restructured from those outlined in the Five- 
Year Plan. “l respectfully disagree with the report, 
but the fact that few others have voiced objections 
indicates that the Bar is just not in touch with the 
rank and file lawyer or the rank and file layman.” 

“We can have the finest Bar in America, the 
most ethical lawyers practicing as a group in the his- 
tory of jurisprudence, the highest standards for 
qualification and admission to practice, but if we are 
riddled from every direction, castigated, criticized 


and made scapegoats of, we won't have a profession 
much longer.” 
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THE FLORIDA BAR 


Professional Liability Insurance 


provides 


Vital Protection 


Compare These Rates & Benefits 


IBLE 


LIMITS: $100,000 EACH CLAIM / $300,000 ANNUAL AGGREGATE 


NAMED INSURED LAWYER or PARTNER $144.00 Per Year 


Employed Attorney 
Law Clerk 


Abstractor 
Investigator 61.00 Per Year 


Secretarial Employees No Charge 


Excess Liability (Additional $1,000,000.00) $200.00 Per Year 
(Firms of 7 or Less) 


FOR DETAILED INFORMATION, COMPLETE AND MAIL THE COUPON BELOW: 


To: Association Group Underwriters 
Administrators, The Florida Bar 
1165 South Edgewood Avenue 
Post Office Box 27038 
Jacksonville, Florida 32205 


Please send me information about The Florida Bar Professional Liability Insurance. 


Name 


Street 


City 


Expiration Date (of present coverage, if any) 


VOL. 45, No.8 OCTOBER, 1971 


Lawyer’s Delight 
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THIs HAS BEEN A BUSY SUMMER. 

In New York City on July 1, President- 
elect Wm. Reece Smith, Jr., and I at- 
tended the National Conference of Bar 
Presidents along with Past President 
Burton Young. This was a very informa- 
tive and helpful conference. On the 12th 
we flew with many other Florida lawyers, 
including the Attorney General and some 
of our outstanding judges, to London 
for the meeting of the American Bar 
Association there. This was a most en- 
joyable experience and a trip that all of 
you should try to make during your 
practice. To see and hear Chief Justice 
Warren Burger and President Ed Wright 
of the American Bar Association and 
their English hosts and counterparts in 
great old Westminister Hall inspired us 
all and made us even prouder of our 
profession. 

As usual the Florida delegates to the 
American Bar Association stood out as 
leaders and we are fortunate to have 
Reece, who retired as secretary of the 
American Bar Association, to serve as 
our president next year, To visit the Inns 
of Court and to compare notes on their 
system helped us all. 


PERHAPS I SHOULD HAVE COME HOME 
from there instead of going on to Swit- 
zerland, Italy and France because now 
Marshall and the Board of Governors 
think that my attitude has become a 
little pontifical and that I preside with 
my hand in my coat Napoleonic style! I 
shall try to serve only in the interest 
of the rank and file members!! 

In August our Board meeting was 
productive and now as I write this your 
able, stable staff is preparing for the 
annual meeting of committees in Fort 
Lauderdale. By then all of you will have 
received another great issue of the Jour- 
nal directory. Feel free to order another 
one as it should be helpful all during 
the year as you travel, in your den at 
home or for use by your secretary. 
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May I CALL YOUR ATTENTION to a new 
series beginning in the September issue 
of Fortune magazine on “Lawyers and 
the Law.” The first of the series will 
stimulate your thinking and agitate some 
comments, I hope. As we compile and 
analyze, after receiving the committee 
reports from the general meeting of 
committees, what is ahead for the next 
nine months of this administration, you 
should let us hear from you. We shall be 
preparing for the early session of the 
1972 Legislature at our November and 
January Board meetings and if you wait 
to sound off until the legislature con- 
venes, it may be too late to be heard. 

The duties of serving as president re- 
mind me of the vast demands and in- 
creasing tasks of the Governor's duties, 
and as he cannot possibly remember all 
of the requests for action mentioned to 
him, neither can I. So write or call me 
or Marshall Cassedy to let us know what 
bugs you or even pleases you. 

And while I am mentioning the series 
on “Lawyers and the Law,” if you did 
not see a copy of the St. Petersburg 
Times in their “Floridian” section or the 
Miami Herald of September 5, on our 
Florida Supreme Court, please try to 
obtain an issue and analyze it. 

Which brings me to Article V of our 
Florida Constitution. The House and 
Senate committees are already holding 
hearings on their versions of the re- 
draft, so please let our Florida Bar com- 
mittee, which Lee Jay Colling serves 
as chairman, or your House members 
or Senators know what you want exclud- 
ed, included or precluded so this can be 
concluded. 

Joun M. McCarty 
President 


=< 
; . 


State Trial Courts from 


When differences arise between 
state and federal courts they must 
be solved, not magnified 


By DAVID W. DYER 


David W. Dyer is a judge of the 
Court of Appeals of the Fifth Judicial 
Circuit, in Miami. This article is 
adapted from an address to the Na- 
tional Conference of Metropolitan 
Judges and is reprinted with permis- 
sion from Judicature of April 1971. 
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IN ONE OF HIS LEss_ beneficent 
moments, Thomas Jefferson called 
the federal judiciary a “corps of 
sappers and miners constantly 
working underground to undermine 
the foundations of our confederated 
fabric.” Although was 
referring to the problem of main- 
taining a workable balance among 
coordinate branches of the federal 
government, his words apply equal- 
ly to the problems of federalism— 
specifically to the difficulty of 
preserving a proper balance be- 
tween the state and _ federal 
judiciaries. From time to time, 
some of you have surely questioned 
why some federal judges impose 
their own solutions in controversies 
which ostensibly could be more 
ably settled by state courts. If you 
have not done so, the time has 
come. Only by doubting the sagac- 
ity of these “sappers and miners” 
can one gain understanding of the 
necessity for their actions. Hope- 
fully such understanding will en- 
gender renewed efforts to establish 
and protect an amicable relation- 
ship between the state and federal 
judicial systems. 

State trial courts bear primary 
responsibility for ensuring the ef- 
fective administration of justice in 
America. Moreover, they are the 
nation’s busiest. In fiscal 1969, for 
example, 660,621 civil and criminal 
cases were docketed in courts of 
original jurisdiction in Florida. 
That same year, in comparison, 
only 125,423 cases were filed in 
all federal district courts. The num- 
ber of cases recorded on state trial 
dockets continues to spiral upward 
each year. This phenomenon is due 
basically, I believe, to two factors: 
the economic and sociological influ- 
ences of urbanization, and the 
United States Supreme Court’s 
manifest predisposition to apply 
the individual guarantees of the 


federal Bill of Rights to state 
criminal proceedings through the 
due process clause of the Four- 
teenth Amendment. 


In the last 40 years, this nation 
has changed from a rural to a 
predominantly urban society. The 
great depression encouraged an 
exodus from the farm. World War 
II accelerated industrialization, and 
increased the number of urban 
dwellers, Mechanization followed. 
This metamorphosis has created 
new problems and aggravated old 
ones. Instances of discrimination 
based on race and socio-economic 
status—which today are often syn- 
onymous—have multiplied. Ghet- 
toes, poor housing, inadequate edu- 
cational facilities, broken families, 
spreading poverty, and more vio- 
lent crime are the visible symp- 
toms and consequences of man’s 
cruelty to other men. Not surpris- 
ingly, a substantial portion of our 
population has become estranged 
from normal society. Resulting in- 
trasocietal tensions, coupled with 
the mounting burden of postcon- 
viction relief hearings, have griev- 
ously affected the courts. Nowhere 
is society's combustibility more 
evident than on the exploding civil 
and criminal trial dockets. 

We, on the federal side of the 
street, look with great respect on 
the state trial judges. For the most 
part, these men are deeply dedi- 
cated to their profession; they not 
only have busied themselves in 
their daily task of rendering justice, 
but also have affirmatively and 
vigorously attacked the difficult 
problems confronting them. How- 
ever, may I suggest, from a federal 
viewpoint, two weaknesses in our 
judicial system which adversely af- 
fect both state and federal courts. 
The first, in order of importance, 
is the lack of completely indepen- 
dent state judiciaries. The second is 
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Federal Viewpoint 


the fact that contradictory decisions 
of the state and federal courts 
sometimes come about because of 
the overlapping of their jurisdic- 
tions, This is commonly referred to 
as abrasiveness between the courts. 


Historically, in Anglo-American 
jurisprudence, judges were the > 
pointees of the king. They held 
office at his pleasure, and out they 
went if they rendered a decision 
that irked him. Finally, the Revo- 
lution of 1688 brought about the 
Act of Settlement of 1701, which 
gave judges tenure during good 
behavior, With this historical lesson 
in mind, Article III of the Consti- 
tution provided the federal judi- 
ciary with life tenure and salaries 
that could not be diminished. 


James Madison, in explainin 
that the Constitution was not self- 
ve and that an independent 
judiciary was imperative, said: 


If they [the rights] are incorporated 
into the Constitution, independent tri- 
bunals of justice will consider themselves 
in a peculiar manner the guardians of 
those rights; they will be an impenetra- 
ble bulwark against every assumption of 
power in the legislative or executive; they 
will be naturally led to resist every en- 
croachment upon rights expressly stipu- 
lated for in the Constitution by the 
declaration of rights.2 


In the debate on the Constitu- 
tion in the Virginia Convention, 
John Marshall spoke with equal 


eloquence: 


The judicial department comes home 
in its effects to every man’s fireside; it 

asses on his property, his reputation, his 
life, his all. Is it not, to the last degree 
important that he [the judge] should be 
vendered perfectly and completely inde- 
pendent, with nothing to influence or 
control him but God and his conscience? 
. . . I have always thought, from my 
earliest youth till now, that the greatest 
scourge an angry heaven ever inflicted 
upon an ungrateful and sinning people 
was an ignorant, a corrupt, or a depen- 


dent judiciary. 
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Initially, state judges fared as 
well as federal judges; but during 
the nineteenth century their inde- 
pendence was whittled away, In 
“Who Can Best Judge the Judges,” 
Chief Justice Roger Traynor 
commented: 


For some 75 years of our early histo 
practically all state, as well as federal, 
judges were appointed with tenure assur- 
ed during good behavior, Nevertheless, 
they became increasingly vulnerable to 
criticism that, as in our own time, ranged 
from the most responsible reasoning to 
the most irresponsible ranting, . . . Nur- 
tured in the philosophy that all men are 
in fact Posed [President Jackson] soon 
proceeded to the corollary that they were 
as fungible in public office as potatoes, 
It was but a ion step to selection of 
judges by masses, and between 1846 and 
1866 a majority of states took that 
step. Only the difficulty of amend- 
ing the constitution saved the fed- 
eral judiciary from also being staffed 
henceforth by Willies and Miss Minnies.3 


The Evils of Election 


Unfortunately, except for the 
Missouri Plan and modifications 
of it in a few states, selection of 
judges by popular vote has en- 
dured. Politicians, and even some 
judges, continue to advocate that 
the judges should be fearless and 
render decisions according to the 
law and the evidence, regardless 
of public clamor; yet these same 
judges should be sensitive and re- 
sponsible to the needs and require- 
ments of the people. Not only is 
this attitude flawed by a non sequi- 
tur, but it is also unacceptable 
hyperbole. 

Chief Justice Traynor pointed 
out: 


Judges have no power to interpret the 
law except as cases come before them, 
and even then their interpretation is 
severely bounded by the case itself and 
by the Common Law. They are not at all 
free to make law as the legislature makes 
it. . . . Their decisions are subject to 
revision or cancellation by legislation so 


long as it keeps within constitutional 
bounds, Likewise . . . hooking up courts 
to popular will . . . would militate against 
the people themselves by vitiating the 
iedeiontanee and impartiality of judges. 
Worse still, it would bar the way to 
rational measures for assuring responsibil- 
ity in judicial office . . . among the most 
dire consequences of the popularity con- 
test for judicial office is the scofflaw spirit 
it breeds, militating not only against the 
bench, but also against the bar and the 
law itself, 


State trial judges have limited 
terms which necessitate politicking 
in competitive elections; they must 
utilize stinted staff facilities and 
live on salaries lower than federal 
judges receive; and are subject to 
a late retirement age and inade- 
quate retirement pay. Worse still, 
however, they remain unprotected 
from political forces that in this day 
and time may be overwhelming. 
For example, in this election year 
a governor has used the news me- 
dia to castigate four federal dis- 
trict judges in his state, and has 
threatened to initiate, by some 
means, the impeachment of one or 
more of them. According to the 
press, he accused one of the judges 
of “condoning rape, pornography, 
crime and murder,” reportedly de- 
clared that the judge has “shown 
his disregard for the people and 
for legal precedents.” He accused 
another judge of “going soft on 
pornographers.” Of course, the 
federal judges refrained from 
comment, but you can _ well 
imagine the political implica- 
tions that such an attack by the 
executive would have had on a 
state judge standing for reelection. 
For good measure, the governor 
vetoed a bill, passed in the 1970 
legislature, for the nonpartisan 
selection of judges. 

A district judge, who came to 
the federal bench after seven years 
as a state circuit judge observed: 
“Certain differences are at once 
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Federal habeas corpus for state prisoners has probably evoked more criticism 


apparent . . . One of the happiest 
of them is the absence in the 
federal system of _ political 
involvement.” 


The hours of the day are too few 
for a conscientious judge to fulfill 
his responsibilities. If he must uti- 
lize his precious time to construct 
defenses against political encroach- 
ments, the bench, the bar and the 
public are the losers. Judicial inde- 
pendence is the catalyst of impar- 
tiality and fairness, and produces 
the fortitude to employ these 
qualities when unpopular decisions 
are required. 

The second weakness confronting 
us is the friction or abrasiveness 
between state and federal judicial 
systems in the area of concurrent 
jurisdiction. 


A Proper Balance 


In 1958, Chief Justice Warren, 
addressing the American Law In- 
stitute, said, “It is essential that we 
achieve a proper jurisdictional bal- 
ence between the federal and state 
court systems, assigning to each 
system those cases most appropriate 
in the light of the basic principles 
of federalism.” Chief Justice Bur- 
ger, addressing the American Bar 
Association, recently reemphasized 
this subject by saying, “The friction 
in relations between the state and 
federal courts presents serious 
problems in both the review of 
state prisoner petitions and other 
cases.” 


Undoubtedly, included in the 
“other cases” to which the Chief 
Justice referred are suits in the 
federal courts to enjoin proceedings 
in the state courts and suits to 
enjoin enforcement of allegedly 
unconstitutional state statutes 
which require a three-judge court. 

Removal of cases from the state 
courts to the federal courts be- 
cause of diversity of citizenship 
poses no problem, except, as Pro- 
fessor Charles Wright points out, 
“It is an outrageous practice by 
which a case in state court can be 
stopped in its tracks at the last 
minute by a frivolous petition for 
removal.”5 
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Removal of civil rights cases 
from state to federal courts® was 
the source of considerable irrita- 
tion, but this has dissipated with 
time and limited construction by 
the Supreme Court.? 


Federal habeas corpus and three- 
judge court jurisdiction engender 
much chaffing. In regard to three- 
judge court jurisdiction, the ALI 
has taken a progressive step in 
proposing that a three-judge court 
be convened only on the request of 
the state official being sued. If 
adopted, this proposal will virtually 
eliminate that source of irritation. 

Federal habeas corpus for state 
prisoners has probably evoked 
more criticism from. state trial 
judges than any other facet of our 
dual system of courts. In 1963, the 
Supreme Court held in Fay v. 
Noia® that habeas corpus provides 
a remedy for any restraint stem- 
ming from criminal proceedings so 
fundamentally defective as to make 
imprisonment pursuant to them 
constitutionally intolerable. As my 
colleague Judge Bell has pointed 
out in his article, “State Courts and 
the Federal System”: 


Although Fay v. Noia set the proce- 
dural stage for the unusual increase in 
federal habeas corpus cases involving 
state prisoners, it was not the sole cause 
of the increase. The refurbishment of the 
Fourteenth Amendment, which made 
more federal constitutional rights avail- 
able to state prisoners, set the substan- 
tive stage.9 


For example, the Supreme Court, 
in overruling prior decisions, has 
rendered evidence seized in viola- 
tion of the Fourteenth Amendment 
inadmissible at a state trial,1® has 
applied federal standards of proba- 
ble cause for search and seizure 
to the states,1! has extended the 
Fifth Amendment privilege to re- 
main silent to state courts,!2 has 
held that the Sixth Amendment's 
confrontation clause applies equally 
to the states,3 has made _ the 
speedy trial guarantee of the 
Sixth Amendment applicable to the 
states,14 has found that the Sixth 
Amendment jury trial is a right 
secured by the Fourteenth Amend- 
ment due process clause,!> and has 


held the double jeopardy protection 
of the Fifth Amendment applicable 
to the states.16 

Refurbishment of the Fourteenth 
Amendment has also ended hang- 
ing juries,'7 established criteria 
for weighing the voluntariness of 
confessions,!* condemned _prejudi- 
cial publicity,!® required counsel 
when requested as a prerequisite 
for the admissibility of a confes- 
sion,2° stiffened requirements for 
search warrants,*! prohibited state 
prosecutors from secreting evidence 
favorable to the the accused,22 re- 
quired counsel for indigents on ap- 
peal,23 and granted the right to 
counsel] at trial.24 

As might be expected, the num- 
ber of habeas petitions filed in the 
federal courts by state prisoners 
has increased tremendously. In 
1941 there were 127 petitions; in 
1961—906 petitions; in 1962—1292 
petitions; in 1967—7,364 petitions, 
and in 1969—over 12,000 petitions. 


Procedural Accommodation 


That a substantial number of 
these petitions are without merit 
only compounds the problem. 
Nevertheless, a solution is within 
reach. For instance, the need for 
procedural accommodation in 
these cases brought about state es- 
tablishment of postconviction rem- 
edies in order that federal courts 
might invoke the exhaustion-of- 
state-remedies?5 limitation to af- 
ford state courts the first decision 
in their prisoner cases. This prac- 
tice has worked exceedingly well; 
and while the prisoner still has the 
possibility of two habeas hearings, 
the state postconviction procedures 
have, by and large, obviated the 
need for federal evidentiary 
hearings. Consequently the number 
of petitions granted is surprisingly 
small. Thus working together, state 
and federal courts have alleviated, 
to some extent, a potential conflict 
between the two judicial systems. 

How can we circumvent these 
and other problems in the future? 
The Chief Justice said in his recent 
address: 


As to the future I can do no more than 
emphasize that the federal court system 
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is for a limited purpose. . . . We should 
look more to state courts familiar with 
local conditions and local problems. 

I strongly urge that in each state there 
be created a state-federal judicial council 
to maintain continuing communication on 
all joint problems. 


Even before the Chief Justice of- 
fered his suggestion, Mr. Justice 
Clark, then director of the Federal 
Judicial Center, began planning a 
conference of state and federal > 
pellate court judges. Judge Murrah, 
the present director, scheduled a 
meeting for November 1970, where 
state and federal judges exchanged 
ideas and shared techniques for 
dealing with matters of mutual 
concern, such as _ postconviction 
remedies, recent Supreme Court 
opinions, court management, and 
so forth. All judges responded 
enthusiastically. 


Finally, may I emphasize that the 
relationship between the state and 
federal courts, at least in Florida, is 
one of mutual respect, understand- 
ing and deference, At our Fifth 
Circuit Judicial Conference meet- 
ing in Miami Beach during May, 
(1970) the Honorable Richard W. 
Ervin, Chief Justice, Supreme 
Court of Florida, in his welcoming 
address said: 


We in Florida, by gradual degrees un- 
der your benign encouragement, under- 
stand that ours is a dual citizenship and 
that federal citizenship requires federal 
judges and state citizenship requires state 
judges. Of course, some decisional con- 
flicts result from a dual judicial system, 
but by and large, we have a good work- 
ing relationship and cooperation between 
Florida’s state judiciary and the federal 
judiciary. There is a considerable degree 
of deference, understanding and respect 
for the respective spheres of decision 
making between the Florida judiciary and 
the federal judiciary. Much of the carp- 
ing and caviling voiced many years ago 
by state leaders in Florida against the 
federal judiciary is no longer heard. 

The state judiciary realizes its limita- 
tions and its inability to take forcible 
action in certain areas of decision being 
restrained by state constitutional provi- 
sions, community resistance and of course 
the fact that state judges are subject to 
the electoral process. 

Often our federal judges were the only 
authorities in position to fill the vacuum 
and indicate human rights in the South 
with impunity. 
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Our mutual goal is the same. 
When differences arise between us, 
they must be solved, not magnified. 
We must innovate. We must be 
legal visionaries, that is, we must 
be able to say goodbye to some 
things we know and hello to some 
things we do not know. oO 
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Citizen Volunteers: 


By DEE FARRELL 


In FLorma Topay city and coun- 
ty jails and state prison facilities 
can accommodate 24,553 inmates 
at any one time. Recent headlines 
have informed us this capacity is 
inadequate. 

More prisons for Florida are al- 
ready on the drawing board and 
will be built as the state can 
finance their construction. But, in 
another effort to prevent future 
riots, should more offenders be 
wong on probation or parole to 
essen overcrowding? 


Governor Reubin Askew, in 
reflecting the views of the Ameri- 
can Bar Association Commission on 
Correctional Facilities and Services, 
has said he would rather expand 
and improve the probation system 
than build new prisons in Florida. 
Coping with the ever-increasing 
crime rate may require both. 

While prisons attempt correction, 
we are warned that incarceration 
all too often amounts to “a grad- 
uate school for crime.” Nearly 85 
per cent of all crimes in this 
country are committed by repeaters 
who have been “punished” in 
prisons. According to the March 
1971 Hubbart Report (The Florida 
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Bar Prison Reform Committee, 
Young Lawyers Section), only a 
35 per cent success rate is realized 
for inmates released from Florida 
correctional institutions, success in 
so far as they are neither rearrested 
nor returned to prison.? This leaves 
a high recidivism rate. The report 
urged the adoption of substantial 
rehabilitation programs with the 
eventual goal of reduced prison 
population. Any reduction of popu- 
lation should be cautious, however, 
and not executed except under 
stepped-up probation and parole 
efforts, the report warned. 


Concerned Citizens 


In the past, judges and parole 
boards may have been reluctant to 
consider probation or parole be- 
cause they had no means of provid- 
ing adequate supervision. Now 
judicial and correctional officials 
are learning about a new source 
of extensive and personalized su- 
pervision—a previously untapped 
reservoir in the public citizen. 

Last year judges in Florida 
granted probation to more offend- 
ers than ever. The public, far 
from expressing panic over its 


Workable 


safety, has reacted to the challenge 
of crime prevention. It appears 
genuinely concerned and compas- 
sionate when it hears of prison 
riots and violence in overcrowded 
jails. More than 3,100 Florida citi- 
zens have registered with the Com- 
munity Services Program of the 
Florida Parole and _ Probation 
Commission since the program's 
inception, and 1,500 active partici- 
— are volunteering nearly 6,000 
ours of service a month in the 
reclamation of probationers and 
parolees, according to Leonard E. 
Flynn, director of community 
services. 

Reformers hope that the confi- 
dence of court administrators will 
continue to be placed in halfway 
houses, such as exist or are being 
planned in Miami, Tampa, Orlando 
and Jacksonville; in community 
centers, work release programs, in 
the volunteer sponsor project and 
closely supervised probation and 
parole programs, all of which keep 
the offender in contact with healthy 
attitudes, rather than isolating him 
in compounds. 

Judges are beginning to realize 
that the cell—except for sociopathic 
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Solution to Probation Problem 


© A young man commits his first misdemeanor and is arrested. Will 


he become a habitual lawbreaker, eventually charged with a felony? 
The answer depends on what happens in court that first time. 

All courts are confronted with the frustrating problem of how to 
prevent first offenders, mostly charged with misdemeanors, from becom- 
ing recidivists. Jails for the most part defeat this aim, and probation 
officers are too busy to provide personalized attention, 

Some Florida courts are now finding a workable solution with citizen 
volunteers who work in conjunction with the probation department. 
Volunteer sponsors are assigned to a probationer to befriend him, listen 
to him, and guide him through his critical first brush with the law. 

Florida has been a pioneer in the volunteer court program on a 
statewide level. While a few local courts have been using volunteers 
longer than have the state courts, others have been slow to utilize the 
concept. The volunteer movement has been called “the most hopeful 
breakthrough in crime prevention.” The accompanying report tells of 
Florida’s efforts in using volunteer citizens in the courts and of other 
suggested reforms within the judiciary. It is the third in a series of in- 
vestigative articles by Dee Farrell, editorial assistant of the Journal. 


and totally antisocial personalities 
—is not the answer, and slowly 
steps are being taken to stop the 
cycle which makes the gates of 
prisons and jails resemble a revolv- 
ing door. Some of the steps which 
have been taken—such as the use of 
citizen volunteers and presentence 
investigations*—are gaining recog- 
nition for Florida as a national 
leader in criminology. 

The success stories which have 
brought attention to Florida are 
mostly from courts participating in 
the state-guided project. But sev- 
eral communities have successful 
independent programs and as their 
success becomes known other 
courts and communities will doubt- 
lessly follow their example, espe- 
cially juvenile and lower courts in 
which at least a fraction of the 
new offenders might be prevented 
from “graduating” to more serious 
crimes. 


Florida’s Beginning 

On May 30, 1941, Governor Spes- 
sard L. Holland signed into law a 
bill creating a state system of pro- 
bation and parole for Florida. Since 
that time the Florida Parole and 
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Probation Commission has released 
more than 21,000 individuals from 
the state prisons under super- 
vision, with accompanying benefits 
of counseling and job assistance. 
And 48,000 offenders have been 
placed on probation under the 
commission's jurisdiction by local 
judges. To help get communities 
involved in the reclaiming process 
for probationers and parolees, the 
legislature in 1968 authorized a 
Community Service Department 
within the commission. Leonard 
Flynn, director of the program, 
says the idea came from a pioneer 
project in Royal Oak, Michigan. 
Judge Keith J. Leenhouts, former 
municipal judge in Royal Oak, is 
the person most responsible for the 
current interest in court volunteers. 


*This comprehensive investigation pro- 
vides the court with needed background 
information to help speed the judicial 
process and to give personalized treat- 
ment. The report focuses on needs and 
problems of the offender and catalogues 
attitudes of those involved in his crime 
and arrest. Presentence investigation re- 
quests have increased in Florida from 
2,825 in 1960 to 10,382 last year in the 
state program. 


Prisons are in trouble. Courts and 
the public are finding a way to 
help. 


(Volunteers were used in Mas- 
sachusetts as early as 1841 but the 
idea died with the advent of paid 
caseworkers. ) After becoming frus- 
trated by so many young offenders 
he found in his court, Judge Leen- 
houts organized a group of volun- 
teers to assist him with presentence 
investigations. His “Project Misde- 
meanant” began in 1960 and today 
is a large-scale foundation called 
“Volunteers in Probation, Inc.” 

When Florida initiated its pro- 
gram it was the first statewide 
volunteer program of such magni- 
tude anywhere. Florida has since 
served as a model for other states 
and even foreign countries in estab- 
lishing volunteer a within 
a court system. The program has 
authority in adult offender courts 
with criminal jurisdiction only, and 
is geared toward 17-24 year-old 
offenders. 

Eight regional offices operate 
within the state, recruiting volun- 
teer citizens in 48 districts who 
can advise and counsel on matters 
of education and maintain liaison 
with community resources for as- 
sisting in reintegrating the offender 
into the community. 
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Any court desiring to experiment in the 


SENTENCING: Judges increasingly 
are calling for presentence reports to 
help them determine imprisonment or 
probation for offenders. 


According to Director Flynn, 
volunteers spend a minimum of one 
hour a week with a probationer 
or parolee. Paying professional 
counselors for equal service would 
cost approximately $22,000 month- 
ly, he points out. The use of volun- 
teers also represents other taxpayer 
savings. It has been estimated that 
it costs $5,000 to jail an offender 
for one year, not counting welfare 
payments which must be made to 
his family. It costs only $350 to 
oversee a probationer or parolee 
and at the same time he can be 
paying taxes and supporting his 
family. 

Today’s volunteers are attorneys, 
businessmen, teachers, ministers, 
housewives, retirees and blue collar 
workers. They participate out of 
a desire to help those less fortunate, 
who perhaps need a big brother or 
an inspirational personality in their 


COUNSELING: Conditions of super- 
vision are carefully explained during 
interview sessions, with emphasis on 
problem areas — employment, tesi- 
dence, personal relationships. 
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lives. After training and approval, 
most volunteers work on a one-to- 
one basis with an assigned proba- 
tioner, but there are some 413 
volunteers classified as specialists 
(language interpreters, group and 
employment counselors, etc.) and 
280 others working in such capaci- 
ties as court aides, release on re- 
cognizance aides and investigative 
assistants. In the man-to-man pro- 
gram, a youthful offender who has 
an interest in art or who expresses 
the desire to study art may be as- 
signed to a commercial artist, or a 
person with mechanical interests 
may be assigned to a first rate me- 
chanic or a retiree who likes to 
tinker with engines as a hobby. 
More than 1,000 volunteers are ac- 
tive in this program. 


Purpose of Volunteers 


According to St. Petersburg pro- 
bation counselor Howard Miller, 
the primary purpose of the volun- 
teer “is not to reduce the caseloads 
of probation officers, but to tele- 
scope his effectiveness.” Realis- 
tically, Miller says, a volunteer is 
a case in himself because he has to 
be trained and guided by the pro- 
bation officer. Ideally, the volun- 
teer and the professional work as a 
team, the probation officer acting 
as authoritarian and the volunteer 
serving as a friend, hopefully some- 
one the offender can emulate. Suc- 
cess in the volunteer program, then, 
is measured by the increased super- 
vision over probationers and paro- 
lees. This purpose is vital because 
probation officers seldom have time 
for personalized treatment. 

The State Probation Commission 
in its annual report noted more 
offenders maintaining employment 
stability or participating in personal 
improvement programs and further- 
ing their education and skills as a 
result of the use of volunteers in 
the various programs. In 1968 only 
738 parolees or probationers were 
enrolled in vocational and educa- 
tional programs, but by 1970 there 
were 1,327 actively engaged in 
these pursuits. The increase is a 
collateral benefit of using the tal- 
ents of the vo'unteer in cooperation 


volunteer field is 


likely to 


JOB CONTACTS: During supervision 
efforts are made to locate and upgrade 
employment for the offender. 


with the rehabilitative agencies in 
his community. 


Precursors and Reformers 


In its survey, the Journal located 
volunteer programs in four com- 
munities—South Miami, St. Peters- 
burg, Ft. Lauderdale and Bartow— 
which are independent from the 
state organized program and which 
have their own probation depart- 
ments or volunteer programs, or 
both. 

Judge Robert Zinzell of South 
Miami has been keenly interested 
in volunteers in probation and 
court rehabilitation programs for 
the past four years. In 1968 he set 
up a city probation department to 
consider case appeals and make 
recommendations for parole. Zin- 
zell who also has been employing 
presentence investigations in his 
adjudications since then, says it is 
called a probation department be- 


VOLUNTEER SPONSOR: Volunteers 
in nonauthoritarian roles are adding 
new dimensions to the supervisory 
process. 
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problems, 


but the potential 


cause it is involved not only with 
release but also rehabilitation and 
readjustment. 

He believes the problems facing 
judges today are acute because the 
judiciary “is saddled with archaic 
laws which compound problems 
and it refuses to become involved 
with new methods.” His solution, 
in the form of a resolution adopted 
by the North American Judges As- 
sociation in 1969, is called “Total 
Justice.” (See Fla. B. J., February 
1970, p. 92.) 

Judge Zinzell feels the judiciary 
must “bridge the gap” from day of 
court to day of return to society 
by taking a hand in helping the 
offender become a productive and 
law-abiding citizen. Technically 
judges have this authority but nor- 
mally don’t exercise it due to the 
lack of time or interest, he says. 
“So long as any court possesses 
the awesome power to restrict life, 
deprive liberty and freedom, or to 
penalize a person in possession of 
property, then that court logically 
and realistically has the duty to 
restore the individual to a produc- 
tive level in the community.” 

Judge Zinzell’s latest efforts have 
established a school for volunteers 
as an adjunct to a rehabilitation 
program in his municipal court. 
The school is being conducted at 
Barry College* and the volunteers 
are being trained in drug and alco- 
holic rehabilitation and counseling. 
The goal, says the jurist, is to start 
counseling offenders as soon as the 
jail gates close on them and to 
abate the shortcomings presently 
existing in the judiciary, the prisons 
and in the probation and _ parole 
systems. 

St. Petersburg initiated a proba- 
tion department and a volunteer 
sponsor program in 1966 after its 
senior municipal court judge, 
Henry Esteva, returned from a 
judges’ conference where Keith 
Leenhouts of the Royal Oak proj- 
ect introduced the idea. 

Probation Director Howard Mil- 
ler reports the volunteer corps in 
St. Petersburg conducts approxi- 
mately 450 presentence and special 
investigations per year. Several at- 
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is unlimited 


torneys compose the 50-member 
corps of volunteers who supervise 
300 probationers at any one time. 

The St. Petersburg program dif- 
fers from the state program in that 
the probation office is located in 
the court building and services just 
the one court. (Under the state 
system, a probation office handles 
referrals from several courts and 
is not necessarily located in a court 
building. ) 

Miller says, “In the role of the 
volunteer, the court becomes a 
referral tool, the probation office 
a screening tool, and the volunteer, 
in conjunction with the profes- 
sional, a rehabilitative tool.” 

The volunteer program in Bartow 
started in the juvenile court of 
Judge G. Bowden Hunt, but now 
is part of a program administered 
by Youth Opportunities Unlimited. 
The court, however, retains super- 
vision of an offender after he is 
assigned to a volunteer. This pro- 
gram is unique from other com- 
munity court programs in that it 
also offers a tutoring program for 
offenders. 

There are 100 volunteers in Bar- 
tow. Judge Hunt says, “I am not 
suggesting that our program is 100 
per cent successful, but the fact 
that some juveniles are helped in- 
dicates its success and value.” He 
feels as Judge Zinzell does about 
the responsibility and authority of 
the court: “If the court exercises 
the ultimate authority then it must 
also accept the ultimate responsi- 
bility and try to develop any pro- 
gram which helps those that come 
before the court.” 


“Now remember, a dull, monotonous 
summation, so the jury will be asleep by 
the time the prosecution begins!” 


In Fort Lauderdale the Broward 
County Division of Youth Services 
trains volunteers for delinquent 
court. There, officials are cognizant 
of the potential of the program and 
the desperate need in juvenile 
court, and are ever-expanding, 
ever-reforming. The Broward divi- 
sion was host to a national con- 
ference on Volunteers in Closed 
Correctional Settings in May in Mi- 
ami Beach. Its theme was “Let the 
Sun Shine In” as discussions cen- 
tered around readying the inmate 
for the community. 


Opposition 

Any court desiring to experiment 
in the volunteer field is likely to be 
faced with problems and criticism 
in addition to current problems of 
mounting caseloads and understaft- 
ing. According to Judge Zinzell, 
some of the basic hinderances in 
initiating such a program include: 
(1) educating the judiciary about 
the method; (2) gaining coopera- 
tion of parole and probation de- 
partments to provide professionals 
(i.e. psychiatrists, psychologists ); 
(3) acquiring aid for additional 
staffing; (4) getting law enforce- 
ment agencies to accept the system; 
and (5) soliciting enough qualified 
volunteers. Normally, citizen re- 
sponse is adequate, but probation 
officers, in both state and local pro- 
grams, are too busy to tap this 
source; there is no time to train the 
volunteer. 

Despite these problems and ini- 
tial fear and skepticism, the volun- 
teer concept has survived the test 
in selected areas and is alive and 
well. Those involved in any way, 
whether judge, probation officer or 
volunteer, usually express the view 
that the potential of the program is 
“unlimited in scope and effect.” 

Last year a Presidential task 
force issued a nonreport on the 
issue of probation and parole. It 
said, “There is no need for us to 
search for new ideas about rehabil- 
itation for offenders. The volumi- 
nous literature on the subject over- 
flows with excellent ideas that have 
never been implemented, or in 
many cases even tried.” 
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The time to dispense 


Herein lies the challenge for 
those courts and communities in 
Florida which would like to “get 
involved” in crime control and pre- 
vention, judicial reform and reha- 
bilitative programs. The time to 
dispense with archaic and token 
undertakings is now because these 
serve only to continue the cycle of 
crime. By using the programs of 
the State Parole and Probation 
Commission and other community 
projects such as in Bartow and St. 
Petersburg as a guide, they can as- 
sist Florida in continuing as 
a national leader in offender 
reintegration. 


with token efforts is now... 


“All courts, felony and misdemean- 
ant, should have probation ser- 
vices.°** All courts should require 
presentence investigations for all 
offenders.” (President’s Commis- 
sion on Law Enforcement and Ad- 
ministration of Justice, 1969.) 


FOOTNOTES 

‘Established by a survey conducted by 
the Florida Parole and Probation Com- 
mission in 1969. 

*“Success” percentages vary widely due 
to a lack of any rigid standards for de- 
termining success and failure. According 
to the Florida Parole and Probation Com- 
mission report, during the decade of the 
60's a success rate of 78.7 per cent with 
parolees and 89.4 per cent with proba- 
tioners was maintained. This was deter- 


LEAA Finances National Volunteer Program 


Florida is one of 12 states being 
considered for participation in a 
national young lawyers volunteer 
parole aide program to be imple- 
mented by the American Bar 
Association with a grant of 
$210,000 from the Justice Depart- 
ment’s Law Enforcement Assis- 
tance Administration, 

The program will provide quali- 
fied volunteer caseworkers to assist 
badly understaffed probation and 
parole offices in their work. Some 
1,000 young lawyers in the eight 
or ten states selected will receive 
basic training in counseling for 
those released on probation or 
parole. 

Former Governor Richard J. 
Hughes of New Jersey is chairman 
of the ABA Commission on Correc- 
tional Facilities and Services which 
is planning the program. 

The Volunteers in Parole Pro- 
gram will provide parole systems 
and staffs with volunteer man- 
power drawn from lawyer ranks. 
The lawyers would be used as as- 
sistant parole officers or aides as- 


signed in most cases to a single 
offender and operating under the 
professional supervision of full- 
time, experienced parole officers. 

Leonard E. Flynn, director of 
community services for the Florida 
Parole and Probation Commission, 
has offered the cooperation of his 
department if Florida is selected as 
one of the states for the pilot pro- 
gram. “The impact upon changing 
offenders’ life styles and the reduc- 
tion of recidivism appears to be 
unlimited,” he said. 

Florida is the first state to orga- 
nize a statewide volunteer program 
utilizing selected citizens to work 
on a one-to-one basis with parolees 
and probationers. The Parole and 
Probation Commission has been 
operating the program for three 
years (as explained in the ac- 
companying article). According to 
Flynn, 50 to 60 lawyers are already 
included in the approximately 
1,500 volunteers who are actively 
working in the Florida program. 

In announcing the grant and 
initiation of the program in the 


mined on the basis of the number of 
individuals completing supervision with- 
out revocation of parole or probation. 
Under these standards an offender con- 
ceivably could be arrested and convicted 
of a misdemeanor and still be termed a 
success as long as the judge did not 
revoke his parole or probation. 
*Caseloads in Florida are twice the na- 
tional recommendation of 50 offenders 
per probation officer per month. Approxi- 
mately 70 per cent of an officer's time is 
consumed by investigations, according to 
the Florida Parole and Probation Com- 
mission, 30th Annual Report (1970). 
‘Similar training schools have been set 
up by the State Parole and Probation 
Commission at Palm Beach County Com- 
munity College and Broward County 
Community College for volunteers re- 
cruited by the community _ service 
department. 


fall, Chairman Hughes said nation- | 
al implementation will be handled | 
by the ABA Young Lawyers Sec- 
tion acting through its Committee 
on Prison Reform. Robert P. Mur- 
ray of Lakeland is chairman of the 
ABA Young Lawyers Section and 
during his term as chairman of 
Florida’s Young Lawyers Section 
last year appointed a state Prison | 
Reform Committee which surveyed | 
and made recommendations for the | 
improvement of prisons here. 

It is anticipated that those states | 
with prison reform committees 
(New Jersey, Maryland and Flor- 
ida) will direct these groups to 
undertake a major implementation 
of the national program. 

The Volunteers in Parole Pro- 
gram is one of several projects 
being developed by the ABA Com- 
mission. Others relate to offender 
employment restrictions, improved 
jail and prison conditions, in- 
creased education for correctional 
officers and legal services to | 
offenders. 
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about 
realestate 


financing 


Money is available for 
CONSTRUCTION LOANS 
LAND LOANS 
SECOND MORTGAGES 
FUNDING OF COMMITMENTS 


625 No. Michigan Lancaster Shopping Center 
Ave. Bidg. 19. 
$10,000,000 Park City, Pennsylvania 
Chicago, Illinois 


Buckley Towers Condominium Baton Rouge Apartments Xanadu Yacht Club Nun's Island 
000,000 1,400,000 


000, 10,500,000 
Miami, Florida Carol Stream, Illinois Freeport, Bahamas Montreal, Canada 


APPLICATIONS INVITED 


WALTER HELLER COMPANY 


MORTGAGE DIVISION 
CHICAGO: 105 W. Adams Street (312) F16-2300 * NEWYORK: 200 Park Avenue (212)973-2300 » ATLANTA: First National Bank Bidg., (404) 525-8651 
NEW ORLEANS: 225 Baronne Street (504) 522-0484 +» MIAMI:900 N.W. 54th Street (305) 757-9551 
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The Elusive Franchise Hee 


BY COLEMAN R. ROSENFIELD 


Coleman R. Rosenfield practices law 
in Hollywood and is active in the fran- 
chising fld. He was Western Divi- 
sion director of Mister Donut of 
America and president of Spudnut 
Industries, Inc. After graduation from 
Tufts University he obtained a degree 
from the University of Miami School 
of Law. In August 1970, his book, 
The Law of Franchising was published 
by Lawyers Co-operative Publish- 
ing Co. and Bancroft-Whitney. Sena- 
tor Vance Hartke recognized the book 
as the authoritative work in the field 
with remarks in the Congressional 
Record, with the suggestion that it be 
used for renewed Senate studies in 


franchise practices. 
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OxE OF THE unfortunate 
problem areas in the world of fran- 
chising is the loss of deposits and 
franchise fee payments by pur- 
chasers who never actually get into 
business. The reasons for such 
losses are many. Disenchantment 
by the purchaser is certainly one. 
This disillusionment can be 
brought about in many diverse 
ways and sometimes is augmented 
by the behavior of the franchise 
company itself. Such a separation 
of interests is generally covered by 
the deposit receipt agreement or 
contract between the parties and is 
capable of being resolved, albeit 
unhappily for one of the contract- 
ing parties. 

However, a more delicate and 
certainly more devastating situation 
ariscs where the prospective fran- 
chisee has paid either a deposit or 
the full franchise fee and finds the 
franchise company out of business 
or in bankruptcy before the would- 
be franchisee is put into business. 
This chain of events has been 
brought more sharply into focus in 
the past months as franchise com- 
panics become casualties in the de- 
noucment of our economy.! When 
such an event occurs, the depositor 
is most always left with naught for 
his money and only the prospects 
of chasing an elusive or bankrupt 
franchisor. This is an activity re- 
stricted by the ability of the now- 
deposed franchise prospect to fi- 
nance the litigation and the search. 
The guidelines are nebulous for 
federal and state laws governing 
such problems are almost nonexis- 
tent.2 Equally unfortunate is the 
absence of reported case law deal- 
ing with this type of a situation. If 
there is a litigation, it is most often 
at the trial court level where it 


romains unreported. Too often the 
franchisee or depositor is reluctant 
even to pursue a judgment against 
a company that is in such dire 
straits. The dim prospects of a re- 
covery make the cost of prolonged 
litigation doubtful. 

The situation begs a solution. An 
opportunity to provide a solution 
seemed possible during the Senate 
Hearings,* but, unfortunately, the 
committee did not report favorably 
for legislation to be enacted.' The 
full impact of this failure to act is 
now being felt for some of the 
abuses spotlighted during the past 
months might have been deterred 
by effective legislation. Abscnt leg- 
islative controls, the courts have 
the task of establishing legal guide- 
lincs and judicial precedents, par- 
ticularly with reference to this par- 
ticular facet of the problem. Such 
legislating by judicial determina- 
tion is not unique to establish 
guidelines of legal behavior in such 
situations. If the total amount of 
money lost by prospective fran- 
chisecs who never receive anything 
for their payments was known, it 
would shock the public con- 
science.® Each dcfalcation or bank- 
ruptcy tumbles scores of depositors 
in domino-like fashion. The mul- 
tiples can be—and_ usually are 
—so great as to make the totals 
astronomical. 

Developing legal reasoning upon 
which to base liability for deposits 
received and not returned demands 
some consideration of comparable 
historical legal precedent. From the 
same studies can come the rationale 
to pinpoint the liability for such 
acts upon the appropriate individ- 
uals. Only when the door to indi- 
vidual liability is opened to the 
depositor will those responsible for 
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the abuses pause and consider the 
consequences of their actions, The 
cloak of corporate immunity must 
be removed if the unwary depositor 
is to be protected. The franchise 
company that spends or wastes the 
funds deposited by the investor 
who wants to purchase a franchise 
should not be permitted to escape 
liability unscathed. 
The Bank Holiday 

The course of history, both social 
and economic, is a vital contributor 
to the growth and development of 
the law. An economic phenomenon 
not totally unlike the recent shut- 
tering of franchise companies was 
the failure of banks during the 
early 30's. Here also was a condi- 
tion of financial relationships that 
had demanded regulations, regula- 
tions that were too late to help that 
fiasco, but of great import to the 
future stability of banking. Deposi- 
tors seeking the return of their 
funds attacked the problem from 
many avenues. From the rash of 
suits that were filed, there devel- 
oped a group of classifications that 
have some applicability to the pres- 
ent problem.?7 The questions of 
debtor-creditor and trust relation- 
ships were raised, discussed and 
decided. A standard for determin- 
ing the status of the funds was 
established. A category for the type 
of claim of the depositor was de- 
fined. Most important, there 
evolved a rationale that each set 
of facts fitting the category resulted 
in a uniform judicial determination. 

Similar standards and descrip- 
tions must be established for the 
desposits paid by the purchasers 
of franchises for the interim period 
before they are effectively in busi- 
ness. The legal theories and prin- 
ciples evolved from the glut of 
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As franchise companies become casualties in the 


denouement of the economy, the depositor is left 


bank cases provide the structure for 
the courts to apply similar law to 
such franchise situations. The 
courts have generally followed the 
doctrine that money deposited in 
a bank creates only a debtor-credi- 
tor relationship between the bank 
and its depositor. By the very 
nature of the business relationship 
contemplated by the deposit, the 
bank is permitted to commingle the 
funds of the depositor with those 
of other depositors. Such a commin- 
gling and use of funds is not con- 
templated by the franchise pur- 
chaser when that deposit is made. 

The problem of interpretation 
becomes acute when the company 
receiving the funds becomes bank- 
rupt or insolvent. In the event of 
the failure of a bank, the deposi- 
tor is considered a general creditor 
of the bank with no preferential 
status afforded. It is submitted that 
this also is not contemplated by the 
depositor - franchisee relationship. 
It has been argued that the analogy 
of the depositor to the franchisee 
is applicable for the franchisee has 
received his “pass book”—the fran- 
chise. However, the franchise pur- 
chaser has bargained for and 
bought an effective, working fran- 
chise. Until that quid pro quo is 
fulfilled, the franchise agreement— 
if one has been executed—is exec- 
utory only. This again is a problem 
of contracts and, until adequate 
regulations are enacted, of the 
franchisee having adequate legal 
representation. 

The particular problem under 
consideration—that of the dissolved 
or bankrupt franchisor—is a fur- 
ther extension of the banking situa- 
tion. The franchisee who has paid 
for a franchise and finds himself 
with the dubious distinction of be- 


with only the prospects of chasing an elusive fee. 


ing an “unsecured” creditor has 
little hope for recovery of his 
money. A similar dilemma exists 
where the franchisor tells the de- 
positor it cannot produce and has 
spent the deposit. While the latter 
is not in the bankruptcy courts, it 
is probably on a filing fee distance 
from it. 

An analysis of the “bank holiday” 
cases indicates that under certain 
circumstances, the money deposited 
by the customer could be recovered 
through an action against the offi- 
cers and directors of the defaulting 
bank.’ This change in the status 
of the depositor was accomplished 
when the officer or director of the 
bank induced the customer to make 
the deposit upon the representation 
that the bank was solvent, when, 
in fact, it was not. In comparing 
the true depositor with the latter 
example, the court, in a_ typical 
case, stated: 

It is a different situation where an 
insolvent bank induces one to make a 
deposit by false representations of sol- 
vency, thereby perpetrating a fraud on 
the depositor which entitles the depositor 
by reason of such fraud to rescind the 
agreement of deposit by which the rela- 
tion of debtor and creditor would be 
created.9 

The predicate for this legal con- 
clusion is found in the framework 
of the law regarding fraud and mis- 
representation. An early Florida 
case sets out the framework for 
such determinations in language 
that has been consistently followed 
in other jurisdictions and in the 
Restatement. 

A false representation of a material 
fact with knowledge of its falsity, to a 
person ignorant thereof, with intention 
that it shall be acted thereon, followed 
by reliance upon and by action thereon, 
amounting to a substantial change of 
position, is a fraud of which the law 
will take cognizance. 
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Franchisor who knows 


The knowledge, by the maker of the 
representation, of its falsity, or in techni- 
= phrase, the scienter, can be estab- 
lished by either one of the three following 
phases of proof: (1) that the representa- 
tion was made with actual knowledge 
of its falsity; (2) without knowledge 
either of its truth or falsity; (3) under 
circumstances in which the person mak- 
ing it ought to have known, if he did 
not know, of its falsity. Under the first 
phase, the proof must show actual know!- 
edge of the falsity of the representation. 
Under the second phase, it should show 
that the representation was made in such 
absolute, unqualified and positive terms 
as to imply that the party making it had 
knowledge of its truth, and that he made 
such absolute, unqualified and positive 
assertion on a subject of which he was 
ignorant, and that he had no knowledge 
whether his assertion in reference thereto 
was true or false. Under the third phase, 
the proof should show that the party 
occupied such a special position or 
possessed such a special means of knowl- 
edge as made it his duty to know as 
to the truth or falsity of the representa- 
tion made. If the proof establishes either 
one of these three phases, the scienter 
is sufficiently made out.10 


The courts readily adopted this 


common law interpretation and ap- 
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plied it to the “bank failure” cases 
on much the same basis such mis- 
representations are considered ac- 
tionable against officers and di- 
rectors of corporations. The fine 
difference between the extension 
of credit and the payment of a 
franchise fee made in anticipation 
of acts yet to be performed creates 
a distinction that calls for separate 
interpretation.'! The common link 
for liability is the representation 
of solvency—an enticement to the 
franchisee to invest. The legal basis 
for liability is the same—the scienter 
of the franchisor, and more specifi- 
cally, that of its officers and direc- 
tors. Such an extension of legal 
theory exposes individuals to lia- 
bility for damages, the most im- 
portant thrust the depositor-fran- 
chisee can have for an attempt at 
recovery under such conditions. 


There does not have to be actual 
knowledge of the insolvency by 
the officers and directors to attach 
liability personally. The cases have 
uniformly held that it is sufficient 
that the officers or directors have 
the opportunity to know the facts. 
Because of their unique position, 
this implied knowledge is tanta- 
mount to actual knowledge. Thus, 
continue the courts, the customer 
would never have parted with the 
title to his money had he known 
the facts. The funds, therefore, re- 
main the property of the depositor. 


An understanding of the devel- 
opment of this concept makes 
comparison to similar situations in 
franchise company failures more 
easily understood. If, in fact, the 
franchisor is in the throes of finan- 
cial or operational failure at a time 
when it takes fees from would-be 
franchisees, the same relative posi- 
tions are created.12 Truly, the 
position of the franchise depositor 
has even greater dignity than the 
bank depositor; the former pay- 
ments are in anticipation of work 
performed and are trust funds 
from the outset. Certainly, the same 
axiom is true: the franchise fees 
would not have been paid had the 
franchisee known the truth. The 
commingling of funds, spending or 


franchise 


package 


appropriating the deposits, failing 
to perform—all followed by finan- 
cial chaos, create the same chain 
of events and embrace the same 
tortious acts. 

The franchisor who knows—or 
should have known—that it could 
not and would not deliver the fran- 
chise package and who has taken 
the payment of the fees has com- 
mitted no less a fraud than the 
banker with the insolvent bank. 
The representations induce- 
ments by the franchisor, the reli- 
ance and action by the franchisee 
—both provide the elements for an 
action in fraud when accompanied 
by the early demise of the franchise 
company. The fees paid by the 
franchisee deserve the same dig- 
nity; his rights, the same protection. 

There are undeniable facts to 
substantiate the financial status of 
the franchisor. Subsequent failure 
or inability to perform are not un- 
common occurrences. This is as 
opposed to failure to perform 
through design, where contract or 
anti-trust actions may apply. But 
where conditions exist, at the time 
the franchise fees are solicited and 
taken, that impart knowledge of 
financial insolvency, the officers 
and directors of the franchise com- 
pany assume liability for their acts. 
The franchisor is the trustee of the 
deposits until it performs its obli- 
gations. The mere execution of the 
franchise contract does not com- 
plete the transaction absent the 
performance of the other functions 
which are the quid pro quo for the 
payment of the franchise fee. When 
an insolvent franchisor solicits and 
induces its franchisee to deposit the 
payment of the franchise fee with 
it, then commingles and spends 
those funds, a tort has most as- 
surredly been committed. 


Thus is spotlighted a sometimes 
unfortunate business practice of 
franchise companies. An economic 
recession or a slowdown in the 
expansion cycle of the franchisor 
exposes the inherent danger of 
such manipulations. If the franchise 
company has not been properly 
structured, is under-capitalized, or 
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committed no less 


has over-extended, the loss of any 
of its momentum severely taxes its 
capital resources, If it has succumb- 
ed to the temptation and spent the 
fees paid by the prospective fran- 
chisees, the losses to these deposi- 
tors are inevitable. Unfortunately, 
no laws or regulations exist to re- 
quire a franchise company to es- 
crow the fees paid until all of the 
commitments relating to the fran- 
chise agreement have been fulfilled. 
The need for such requirements has 
never been greater.13 


Hollow Victory for Franchise 


Identifying the franchise fee 
payments as trust funds, giving 
them preferred status, assessing 
liability to the defaulting fran- 
chisor—each of these may _ be 
shallow victories over a completely 
vanquished franchisor. By the time 
all of these legal maneuvers are 
completed, the franchise company 
is defunct, debt-ridden or bankrupt. 
The franchisee has won a hollow 
victory. He has no business, albeit 
under a trade name of doubtful 
value. The disappointed franchise 
prospect has no hopes of recovery. 
Liability for the acts of the fran- 
chisor must be extended to give the 
depositor-franchisor new targets of 
liability, a chain of liability that 
will pierce the facade of corporate 
immunity. 

The cases relating to the “bank 
holiday” crisis give an indication 
how this liability of the franchisor 
can be expanded. Liability for 
fraud by inducing deposits in an 
insolvent bank was attached not 
only to the bank itself, but also to 
the officers and directors who made 
the false representations. The actual 
knowledge by these executives of 
the true condition of the bank is 
not considered essential. It is 
enough if the position of these 

eople was such that the knowl- 
edge could be imputed to them. 
The president is considered to be 
well informed of the condition of 
the bank he directs; if he doesn’t 
know the facts, he should have.!4 

This represents an important 
expansion of the doctrine of liabili- 
ty of officers and directors of a 
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corporation. While the application 
of the law developed in the 30's 
may appear antiquated, it is in- 
teresting to note new areas of lia- 
bility are being developed steadily. 
And, certainly, in factual situations 
similar to the one being discussed, 
the sobering impact of such liabil- 
ity will act as a deterrent to some 
of the misrepresentations and mis- 
application of funds that has 
plagued franchising. Such legal in- 
terpretations are designed to ac- 
complish what the Congress and 
state legislatures have failed to do; 
namely, to correct some of the 
abuses of franchising.15 By estab- 
lishing such guidelines through 
judicial decisions, franchisors will 
realize, or certainly should realize, 
that they must place uncommitted 
franchise fees in trust or in escrow 
until the company has actually 
earned the fees. 

The same application needs to 
be afforded franchise fees that are 
designated “nonrefundable.” This 
arbitrary determination is included 
in franchise contracts, sales agree- 
ments, and deposit receipts. It can 
result in conditions whereby the 
depositor loses part or all of the 
payment as a result of conditions 
completely beyond his control. 
Here is a situation where the pro- 
spective franchisee must be protect- 
ed from the most gullible of all 
parties—himself. 

The franchisor, by signing a fran- 
chise contract, commits itself to 
perform certain functions and to 


insolvent banker 


provide certain facilities, Until it 
has done so, the franchise fee 
cannot accrue to it. This is particu- 
larly true where the franchisee 
stands ready to accept the fran- 
chise. The authority to use any part 
of a deposit or franchise fee must 
be pegged to performance. Some 
franchisors do this, although in 
most cases, even then the funds 
are not separated and the depositor 
runs the risk of the insolvency of 
the franchisor. 

It is a travesty to allow the 
franchise company or the franchise 
sales company to act arbitrarily 
in handling deposits. In almost no 
other business arrangement is such 
a practice permitted. Lawyers rep- 
resenting franchisees have been 
woefully remiss in this regard. Al- 
most nowhere else in the business 
community are deposits so care- 
lessly treated and so _trustingly 
placed with the seller. An attorney 
demands a proper escrow for the 
earnest money of a real estate 
transaction. The purchase of a busi- 
ness enjoys equal dignity with the 
added protection of Statutory Bulk 
Sales Laws. Yet in the franchise 
environment, the seller gets undis- 
puted control over the payments 
until the transaction is fait accom- 
pli. The losses created by default- 
ing franchisors—through inaction, 
bankruptcy, dissolution and dissil- 
lusionment—are astronomical. Yet 
the practice continues unabated. 

Indicative of the importance of 
such practices and the accounting 
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procedures that accompany them 
is the recent censure by the ac- 
counting profession against fran- 
chisors who declare as income 
those franchise fees that are exec- 
utory or, if executed, that are repre- 
sented by long term notes which 
payments are conditioned upon 
future events and _ performances. 
The current economic environment 
and its penetrating effect on many 
franchisors. have proven the accu- 
racy of the opinion taken by the 
accountants. Is it any less appro- 
priate that the potential franchisee 
be similarly protected? 

Federal and state laws are not 
vet available to protect the investor- 
franchisee under these  circum- 
stances. Yet, such regulations, 
through a uniform franchising 
code, must be developed and its 
enforcement augmented through 
appropriate agencies. Until this is 
done—and it cannot be too soon— 
the courts will be obliged to legis- 
late by judicial interpretation. A 
broad enlargement of judicial pro- 
cess, but not without its precedent. 
And not without its need. OO 


FOOTNOTES: 

‘A number of franchise companies, 
both regional and national in size, have 
announced financial difficulties, i.e. Her- 
kv’s International, Inc., Neba’s, Sea Host, 
Whale, Inc., ete. 

‘Absent the provisions of the Bankrupt- 
cy Act, the franchisee-depositor is obliged 
to seek other avenues for recovery, gen- 
erally through theories of law to take 
the transaction out of the umbrella of the 
Bankruptcy Act. 

‘Senate Subcommittee on Antitrust and 
Monopoly, 1967. 

‘The so called Hart Bill on Franchis- 
ing was not reported out of committee. 
Letter of Senator Philip A. Hart to 
author, July 9, 1970. 

“Herky’s International, Inc., Bankrupt- 
cy Court, U. S. District Court, Southern 
District of Florida, No. 70-228-Bk-TC. 
Thirty-one (31) franchisees who paid 
$365,000 in franchise fees did not get 
into business. 

“One wonders if the Texas Gulf Sulphur 
case may not be extended to apply to 
facts similar to these. Securities & Ex- 
change Commission v. Texas Gulf 
Sulphur Co., 401 F. 2d 833 (1968). 

*Mizell v. Upchurch, 35 So. 9 (Fla. 
1903) and Hinson v. Drummond, 123 
So. 913 (Fla. 1929): There is a legal 
difference in the identity of funds left 
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on deposit as a result of the fraudulent 
representations of a bank officer and 
director and those funds induced to be 
deposited when the officer or director 
knows (or should have known) of the 
insolvency. The general application con- 
siders funds left on deposit to be a 
continuing of the debtor-creditor relation- 
ship. A different situation is created when 
the insolvent bank induces one to make 
a deposit by false representations of 
solvency, thereby perpetrating a fraud 
on the depositor which entitles the depos- 
itor by reason of such fraud to rescind 
the agreement of deposit by which the 
relation of debtor and creditor would be 
created. For a general discussion of the 
topic and cases of other jurisdictions, see 
87 ALR 1404. 

‘See also 19 Am. Jur. 2d, Corpora- 
TIONS, pp. 1384-1387. 

“Ibid. 

“Wheeler v. Baars, 15 So. 584 (Fla. 
1894). 

"19 Am. Jur. 2d. Corporations, p- 
1385: The officers of a corporation are 
personally liable for fraudulent repre- 
sentations as to the financial condition 
of the corporation to a third person who, 
in reliance of such representations, deal 
with the corporation and incur losses 


and 


enforced 


thereby . . . it is not essential that the 
representations be made directly to the 
complaining party if they are made in 
such a manner or document [Query: 
franchise sales brochure?] such that he 
is entitled to act upon them. See also 
37 Am. Jur. 2d, Fraup & Decerr, p. 140. 


"The franchisor-franchisee association 
creates also a fiduciary relationship. The 
doctrine of liability for withholding truth 
emanates from the duty of one standing 
in a trust or confidential relation to 
another. 37 Am. Jur. 2d, Fraup & De- 
cert, p. 144. 

“Rosenfield, THe LAw oF FRANCHIS- 
ING, Lawyers Co-operative Pub., 1970, p: 
164: If a general rule can be stated, it is 
that under no circumstances should the 
deposited funds be permitted to com- 
mingle with the general funds of the 
company. 

"19 Am. Jur. 2d, Corporations, p. 
1386. 

“Rosenfield, THe LAw or FRANCHIS- 
ING, Appendix B, C, F, G; Federal Fair- 
ness in Franchising Act; Massachusetts 
Franchise Fair Dealing Act; Opinion No. 
66/284, Attorney General State of Cali- 
fornia; and Franchising Questionnaire, 
Attorney General State of New York. 
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Ix ENGLAND and in a number 
of American states a special type 
of will is recognized. Soldiers “in 
actual military service” and sailors 
“at sea” are permitted to make wills 
in manners forbidden to ordinary 
citizens. The ability to do so is 
known as the soldiers’ and sailors’ 
privilege, and such wills are known 
as soldiers’ and _ sailors’ wills. 
Statutes, of one type or another, 
concerning the privilege have been 
rather widely enacted throughout 
the United States.1 No such spe- 
cific legislation exists, however, in 
Florida. The purpose of this article 
is to discuss generally this peculiar 
type of will and then to examine 
problems posed by the Florida pro- 
bate law. 


Historical Background 

The privilege first appeared in 
early Roman law. This law required 
an ordinary will to be made in a 
special popular assembly but an 
exception existed in favor of sol- 
diers in the line of battle, which 
later was extended to sailors.* 
They could make a verbal will by 
words addressed to their com- 
rades.3 It has been stated that this 
privilege was first granted by 
Julius Caesar.* A similar privilege 
existed under early English law, 
evidently inspired in its origin by 
Roman law, according to Swin- 
burne, the first English author of 
a text on wills.5 The only difficulty 
seemed to be a determination of 
exactly what the privilege was, for 
under the existing law, as to per- 
sonalty, a testator'’s intent could be 
manifested by any form of expres- 
sion, e. g., orally to witnesses, in 
response to questions, or by an 
unsigned writing.6 Thus the privi- 
lege had little significance until 
passage of the Statute of Frauds 
in 1676.7 

With respect to succession law, 
the Statute of Frauds was primarily 
concerned with devises of real 


a However, it also placed 
imitations on wills of personalty. 
Wills of realty had to be “in writ- 
ing, and signed by the party so 
devising the same, or by some other 
person in his presence and by his 
express directions, and shall be at- 
tested and subscribed in the pres- 
ence of the said devisor by three 
or four credible witnesses.”8 Writ- 
ing became customary for wills of 
personalty for although the Statute 
of Frauds did not prohibit the 
making of oral wills, it did severely 
restrict them as to the manner of 
execution.® Where the value of the 
personalty bequeathed exceeded 30 
pounds the nuncupative will was 
not good unless it was 


made in the time of the last sickness 
of the deceased, and in the house of 
his or her habitation or dwelling, or 
where he or she hath been resident for 
the space of ten days or more next 
before the making of such will, except 
where such person was surprized or taken 
sick, being from his own home, and 
died before he returned to the place of 
his or her dwelling.10 


The will had to be proved by the 
oaths of at least three witnesses 
present at the making thereof, and 
the testator had to request the 
persons present or some of them 
to bear witness that such was his 
will.!!_ Furthermore, no testimony 
was admissible to prove such dis- 
position after six months unless 
the testimony was reduced to writ- 
ing within six days after making 
the will.!2 An estate of less than 
30 pounds could be bequeathed 
according to past practices. 

The Statute of Frauds contained 
one other important provision: 

Provided always, That notwithstanding 
this act, any soldier being in actual mili- 
tary service, or any mariner or seaman 
being at sea, may dispose of his move- 
ables, wages and personal estate, as he 
or _— might have done before the mak- 
ing of this act.13 
Consequently, unsigned and un- 
attested soldiers’ or sailors’ wills 
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could not dispose of real property 
under the Statute of Frauds, This 
is also true today under most of 
the American statutes which recog- 
nize such wills. The effect of the 
exception was that anyone entitled 
to execute a soldiers or sailor's 
will could pass all of his personalty 
by an unattested holographic will 
and, more importantly, by an oral 
testament where there were at least 
two witnesses thereto.!* Further- 
more, this particular type of nun- 
cupative will could be made even 
though the soldier or sailor was 
not in his “last sickness.” One other 
facet of the privilege in England 
was that such a will could be valid- 
ly executed although the maker was 
less than the otherwise applicable 
age of testamentary capacity. 

Males of age 14 and females of 
12 had the age capacity to make 
wills under early English law.'® 
Although this rule developed in 
the courts it was fol- 
lowed by the common law and 
was the law of England as to per- 
sonalty until the Wills Act of 1837 
which set a uniform age require- 
ment of 21 for all wills.16 While 
the Statute of Wills permitted de- 
vises of land by minors,’7 an 
amendment thereto three years 
later declared that devises should 
not be good unless the testator 
was at least age 21.18 

The Wills Act apparently con- 
tinued the exceptions of previous 
legislation. It stated, in part: “Pro- 
vided always, and be it further 
enacted, That any Soldier being in 
actual Military Service, or any Mar- 
iner or Seaman being at Sea, may 
dispose of his Personal Estate as 
he might have done before the 
making of this Act.”1® Yet a ques- 
tion of interpretation arose over 
the language of this statute. Did 
the Wills Act completely exempt 
soldiers and sailors from its terms 


so that they had the powers pos- 
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sessed under the common law in- 
cluding the ability to make wills 
if minors? On the other hand, 
perhaps the statute simply verified 
a less formal method of will making 
with, however, 21 being the age 
required for the valid execution of 
either an ordinary will or a soldier's 
or sailor's will. To clarify matters, 
a 1918 statute was passed express- 
ly giving the privilege to minors.?° 
It further included airmen;?! en- 
larged the power of sailors to make 
privileged wills, by putting them 
in the same position as soldiers;** 
and extended the privilege to the 
disposition of realty in England or 
Ireland.?* Thus, in England, such 
wills have truly retained the infor- 
mality characteristic of wills under 
the early law. The testator benefit- 
ed by the privilege does not have 
to comply with the provisions of 
the Wills Act of 1837 either as to 
writing, or if in writing, as regards 
execution and the will is valid 
although its maker is under 21 years 
of age. 


Scope of the Privilege 

As the language of the exemp- 
tions in the Statute of Frauds and 
the Wills Act indicates, this privi- 
lege was not extended to all soldiers 
and sailors, Referring back to the 
privilege as it existed in Rome, the 
courts determined that in order 
for a soldier to be entitled to the 
privilege, he must be in expedi- 
tione or “in actual military service”; 
the two terms being used inter- 
changeably.?* A sailor was entitled 
to the privilege only while he was 
“at sea.” It is important to note 
that the maritime privilege was not 
limited under common law to mem- 
bers of the navy. Civilians were 
within its scope. A sailor was any 
person who served on board a ship, 
whether for the government, a pri- 
vate employer, or in any other 
capacity—from the captain to the 


cabin boy.?5 Also, the sailors’ privi- 
lege was not limited to time of 
war.*6 The privilege originated at 
a time when a sailor's perils at 
sea could be equated with a sol- 
dier’s dangers in war.2? The term 
“sailor” has been construed to in- 
clude female typists and stenogra- 
phers on board ship?* while the 
term “soldier” has been deemed 
to include nonservice personnel in 
the field attached to the military 
such as Red Cross workers.?® 
While the term “at sea” has been 
given a liberal construction®® and 
has raised few problems, the con- 
verse is true with respect to the 
meaning of “in actual military ser- 
vice.” This phrase has never been 
clearly defined and is determined 
on a case by case basis.?! Actual 
battle with the enemy certainly is 
not required. The basic concept 
is that the soldier must be in such 
a position that he is engaged in 
military action among a_ hostile 
population, or is in such a position 
that his death in battle or from 
hostile forces is a definite possi- 
bility.4 Thus, a prisoner of war 
in a Japanese camp was held enti- 
tled to the privilege.** So also was 
an officer killed by a fanatic after 
the close of hostilities.°5 Even a 
soldier stationed at Fort Dix, New 
Jersey, who was under orders to 
be shipped out to battle was in- 
cluded within the scope of the 
privilege.*® Some states, though, 
have held that there must be a 
state of war for the soldier to be 
“in actual military service.”37 More 
recently, in cases arising out of the 
Korean conflict, the position has 
been taken that there need be no 
declared state of war.*8 This writer 
is unaware of cases involving the 
war in Vietnam. The latter position 
is, of course, more realistic under 
“cold war” conditions. It appears 
that “changes in the nature of 
warfare have resulted in modifica- 
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tion of the concept of ‘actual mili- 
tary service’.”39 The modern trend 
is to dispense with unnecessary 
paper work such as a formal decla- 
ration of war. 

The privilege has been extended 
to soldiers in these circumstances 
on the premise that if society has 
placed them in a position of peril, 
it should, at the very least, permit 
disposition of some of their prop- 
ertv by less than a formal will. 
Since they may be unable to fulfill 
the ordinary statutory requirements 
due to lack of knowledge, and 
may be lacking legal counsel at the 
battlefront, statutes recognizing the 
privilege waive the normal execu- 
tion requirements. 

It is to be noted that the soldiers’ 
and sailors’ favored position may 
be considered by some as a some- 
what dubious privilege. Professor 
Atkinson writes: 


Soldiers’ wills may be indeed a 
doubtful privilege. What the soldier said, 
or is alleged to have said, to a com- 
panion in a fox hole or to a barmaid 
in an English pub might conceivably 
govern the disposition of his large es- 
tate when he dies many years later. In- 
deed ex-service people would be weil 
advised to make formal wills, if only 
for the purpose of avoiding the conse- 
quences of the claim that they had made 
informal military wills, which would 
otherwise be unrevoked.4° 


The above quoted material is 
most significant since this type of 
will has traditionally been treated 
as not conditioned upon the testa- 
tor dying while “in actual military 
service” or “at sea.” It retains its 
validity although the testator be- 


two 


of wills: 


types 


comes an ordinary citizen with 
ample opportunity to revoke it. 
The statutes are silent as to how 
such a will is to be revoked. It 
appears that normal methods of 
revocation apply. Since the privi- 
leged will is likely to be oral this 
amounts to revocation by subse- 
quent instrument. While federal 
legislation could resolve many of 
the problems presented by the 
privilege none in fact exists.41 
Thus, the issue is to what extent 
Florida law may expressly or im- 
pliedly recognize or deny the 
soldiers’ and sailors’ privilege. 


Florida Law 


Florida has adopted the common 
and statutory laws of England of 
a general nature and in effect on 
July 4, 1776, as the law of this 
state, except where the legislature 
passes a law specifically in con- 
flict therewith.42 Soldiers’ and 
sailors’ wills, having been recog- 
nized at common law before this 
time, would be acceptable under 
Florida law, if there were no con- 
flicting legislation. However, as to 
its domiciliaries, Florida recognizes 
only two types of wills: the written 
attested will? and the nuncupative 
will.44 All other wills are, by stat- 
utory terminology, invalid and of 
no effect.45 The soldiers’ and 
sailors’ privilege is missing under 
Florida probate law. 

Under Florida Statutes, Section 
731.07, a will, other than a nuncu- 
pative will, must be in writing and 
must be signed at the end, either 
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the 


written attested will 


by the testator or by someone in 
his presence and at his express 
direction.46 This signing, or an 
alternative acknowledgement of the 
signature, must take place in the 
presence of at least two attesting 
witnesses.*7 

Under Florida Statutes, Section 
731.06, a nuncupative will must be 
proved by the oaths of at least 
three witnesses present at the mak- 
ing thereof; the testator must desire 
the persons present, or some of 
them, to bear witness that he is 
making his will, and such a will 
must be made at the time of the 
last sickness of the deceased.48 
Furthermore, to be valid, such a 
will must be probated within three 
months from its making unless such 
words, “or the substance thereof,” 
are reduced to writing and sworn 
to by the witnesses to the will 
within six days from the speaking 
of such words.49 While personalty 
only can pass by a noncupative 
will, there is no value limitation 
thereupon.5° 

Clearly, a will executed in the 
customary manner for a soldier's 
or sailor’s will would not meet the 
statutory requirements, either as 
a written attested will, or as a nun- 
cupative will. Customarily, a holo- 
graphic soldier's will is an informal 
document, such as a letter, and it 
would usually have no witnesses. 
It would not meet the requirements 
for a written attested will. The nor- 
mal nuncupative will of a soldier, 
even if made at the time of “last 
sickness,” would not necessarily be 
made in the presence of three wit- 
nesses.>1 If it were not made at 
the time of “last sickness,” and in 
the presence of three witnesses, or 
if the probate formalities were not 
followed, it would fail under 
Florida law. 

Therefore, it must be concluded 
that soldiers’ and sailors’ wills, as 
a distinct category, are not recog- 
nized in Florida except to the ex- 
tent that they relate to the personal 
property of a non-Floridian. Then, 
such a will, if valid under the laws 
of the state or country in which the 
testator is domiciled at the time of 
his death, is valid in Florida.52 
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Some Alternatives 


If Florida were to adopt legisla- 
tion so as to permit soldiers’ and 
sailors’ wills certain problems of 
construction would arise. The stat- 
utory language would have to spell 
out the extent of the privilege and 
when it would apply. The typical 
statute permitting such wills speci- 
fies the normal requirements for 
execution of ordinary wills and then 
provides that soldiers in actual mil- 
itary service and sailors at sea may 
make wills “as they previously 
could have done” or “as if this 
act had never been passed.” Con- 
sequently, a similar exception could 
be added to Florida Statutes, Sec- 
tion 731.07. Yet this language could 
be argued as simply affirming ex- 
isting law and, in any event, it 
certainly would not be very clear 
as to either execution requirements 
or as to when the privilege was ap- 
plicable. If such a statutory addi- 
tion were made it would be pref- 
erable to specify “at common law” 
for the execution requirements. 
Still, problems of construction and 
legislative intent might arise. Thus, 
if the soldiers’ and sailors’ privilege 
is to be recognized in Florida, the 
preferred approach would be a 
separate statute specifically stating 
that such wills are to be allowed; 
the conditions required for the priv- 
ilege to exist; and the necessary 
execution formalities. It may also 
be advisable to specify that such 
wills are valid notwithstanding the 
provisions of Florida Statutes, Sec- 
tions 731.06 and 731.07. 


In drafting such legislation, it 
would be necessary to recognize 
the various problems that have ap- 
peared in other jurisdictions. Stat- 
utes dealing with these problems 
should be considered. Any statute 
should be drafted so as to make 
clear the intent of the legislature 
with respect to the problem areas. 


Under Florida law, as previously 
indicated, a nuncupative will can 
only pass personal property.53 Un- 
less otherwise specified in the stat- 
ute, the soldier’s or sailor’s will 
would likewise do the same for 
under the privilege, as it developed, 
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“if [the soldier or sailor] attempts 
to dispose of land as well as per- 
sonalty by informal will, the entire 
disposition is invalid unless the 
bestowals of the land and the per- 
sonalty are separable.”>+ However, 
in modern society, personalty, not 
realty, is the major source of 
wealth. It would seem rather in- 
congruous to allow the soldier's or 
sailor's will to pass his money, 
stocks, bonds, etc., but not to allow 
it to pass any of his real property. 
Land records would be protected 
by the decree of the probate court 
just as they are now protected in 
cases of devises of land by written 
attested will. Perhaps for these 
reasons, Georgia presently allows 
a nuncupative will, properly made 
and proved to pass both real and 
personal property.55 If a limit is 
to be placed on the privilege, it 
should be on value rather than on 
the continuation of any distinction 
as to the nature of the property 
allowed to pass. 

Another problem which might 
arise relates to the required age 
for testamentary capacity. In those 
states which provide an exception 
to the normal execution require- 
ments for soldiers’ and sailors’ wills, 
but do not specify therein the appli- 
cable age requirements, a split of 
authority has occurred as_ to 
whether or not the exception also 
waives the normal age require- 
ment.56 The wording of the stat- 
ute may be, in part, the fault. For 
example, a problem results, as was 


tere 


“Young man, I’m looking for an escape 
hatch!” 


the case under the English Wills 
Act, if the normal age for testa- 
mentary capacity in a jurisdiction 
is 21, and a statute combines ordi- 
nary execution requirements with 
the soldiers’ and sailors’ exception. 
The exception can be interpreted 
as applying solely to the execution 
requirements or be further constru- 
ed to include the age requirement. 
For this reason, the statutes of some 
states specify at what age a soldier 
or sailor may make a will. Pennsyl- 
vania has a general testamentary 
age of 21,57 but specifically lowers 
the age requirement to 18 for sol- 
diers and sailors.58 It is recom- 
mended that the age requirement 
be specified in any statute recog- 
nizing the privilege. 

The age of testamentary capacity 
in Florida is 18 years.59 This is 
also the minimum age at which 
a person can be drafted into the 
Armed Forces under present law.®6° 
However, a person may voluntarily 
enlist with parental consent at the 
age of 17.61 Such an enlistee could 
not make a valid will under present 
Florida law. While few problems 
in this area would arise due to the 
lower age requirement for general 
testamentary capacity, any statute 
should reduce the age requirement 
to 17. Even if the age factor were 
not deemed material the privilege 
also applies to civilian mariners at 
sea and Florida is a maritime state; 
one of the pleasure boat capitals 
of the world. Not everyone makes 
a will even though able to do so. 
People are great procrastinators 
when it comes to will making. Rea- 
sons may vary from the idiosyncra- 
tic, e.g., a belief that making a will 
brings bad luck, to an honest but 
mistaken belief that none was need- 
ed due to insufficient property 
ownership.®2 Should not a “safety 
valve” be provided for such a per- 
son at sea where necessity may 
require something less than a 
normal will? 

From the age standpoint, the oft- 
encountered problem of revocation 
of soldiers’ and sailors’ wills would 
be less important in Florida. Some 
states allow such wills to be made 
at less than age 21 but have no 
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age exception for revocation capa- 
city.63 Thus, one might make a 
soldier's will and be later dis- 
charged from the army before at- 
taining age 21. His will would be 
irrevocable until he became 21. 
Such an approach is in opposition 
to the idea that a will is an ambu- 
latory document. For this reason, 
Pennsylvania law provides that the 
testator may revoke such a will at 
any time thereafter, whether or not 
he has reached the normal age for 
testamentary capacity.64 Related 
hereto is another problem: the in- 
formality of these wills provides a 
correlative opportunity for fraud. 
For this reason, some states put a 
maximum time limitation on such 
wills.65 New York provides that a 
soldier's will shall become invalid 
upon the expiration of one year 
from the person’s discharge from 
the Armed Forces if he possesses 
testamentary capacity at that time, 
and one year from the time of his 
regaining testamentary capacity 
otherwise.®® Such statutory provi- 
sions represent good draftsmanship. 

Another possible problem area is 
caused by the differing standards— 
for soldiers, “in actual military ser- 
vice”; for sailors, “at sea.” How, 
for example, is a marine to be clas- 
sified? “By federal statutes, the 
Marine Corps is subject to the laws 
and regulations established for the 
government of the Navy, except 
when detached for service with the 
Army . . .”67 If they are so detach- 
ed, are they subject to the standard 
for a soldier, or for a sailor? What 


legislation 


supplying the 


of a pilot in the Air Force? If he 
flies from a base on land, and his 
mission is over the sea which stan- 
dard would apply? To avoid such 
problems, Pennsylvania requires 
only that the soldier or sailor be in 
“active service” as opposed to “re- 
serve service."68 This approach 
avoids the technical scruple as to 
the meaning of “in actual military 
service.” 

Lastly, although it is usually not 
required in the case of a soldier's 
or sailor's will, it has been held, 
on occasion, that the will maker 
must be in extremis in order for the 
will to be valid.6® This matter 
should be clarified if such wills are 
to be approved. 


Conclusion 

Soldiers and sailors have been 
regarded as a favored or privileged 
class of testators. They, under the 
requisite conditions, have tradition- 
ally been able to make a distinct 
type of will, so long as the subject 
matter was personalty, This privi- 
lege is missing under Florida pro- 
bate law although specifically 
recognized by statute in three- 
fourths of the states.7° This writer 
regards such an omission as unwise. 
It should be extended to all service- 
men in active service and be 
retained for nonmilitary mariners. 
It would be the military-maritime 
privilege. With today’s sophisticat- 
ed military legal programs the 
serviceman is encouraged to exe- 
cute an ordinary attested will.7} 
No serviceman should be encourag- 
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ed to make the informal privileged 
will. Yet it is better to be safe than 
sorry! While the regulation of 
military wills might well be the 
subject of federal legislation such 
has not been the case. Florida 
should have legislation supplying 
the privilege as a precautionary 
measure, both for the serviceman 
and for the civilian mariner. oO 
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OFFICIAL NOTICE — The Florida Bar 


234 General Committee 


Expense 2,250.00 
236 General Committee 
Proposed Amendment to the 1971-72 Budget a Meeting 1,000.00 
2 Judicial Poll 2, . 
Pursuant to Article IX of the Integration Rule, a 
the Budget Committee of The Florida Bar met on Total Internal Organization $ 37,850.00 
September 22, 1971, to amend the budget of the 300 The Florida Bar Journal 
1971-72 fiscal year. Notice is hereby given that and Directory 
the following proposed amended budget which was $ 
tentatively approved by the Board of Governors at 309 Travel” 300.00 
Fort Lauderdale, September 23, will be adopted at 313 Journal Printing 50,000.00 
a meeting of the Board on November 13, 1971, 325 Photography and Art 1,200.00 
Ponte Vedra Beach, Florida, unless written objec- 327 and 
tions thereto are filed with the Executive Director 
on or before November 10, 1971. Total The Florida Bar Journal $101,160.00 
RECEIPTS 400 Ethics and Discipline 
$637,500.00 Salaries $ 
Journal and Directory 34,000.00 413 af Proceedings 60/000.00 
Continuing Legal Education 250,000.00 431 South Florida Office 9,500.00 
Convention 10,000.00 
Total Ethics and Discipline $146,500.00 
Tax Dues 4,200.00 500 Continuing Legal 
Trial Lawyers Dues 7,500.00 Education 
Corporation, Banking and 501 Salaries $113,265.00 
Business Law Dues 1,900.00 505 Supplies and Copying 6,000.00 
General Practice Dues 1,500.00 507 Postage and Express 8,100.00 
44 509 Travel 7,200.00 
Total Funds to be Budgeted a _ $993,800.00 511 Telephone and Telegraph 6,600.00 
DISBURSEMENTS 513 Book Development 
and Printin 53,375.00 
100 Administrative 515 Cost of Presenting 
101 Salaries $121,760.00 Courses 27,900.00 
101.01 Payroll Tax 15,000.00 517 Promotion 3,800.00 
119 Auditing 1'550.00 13,600.00 
121 Insurance Benefits 11/275.00 — 
123 Employee Retirement 12,320.00 Total Continuing 
133 Deferred Compensation 3,000.00 Legal Education $239,840.00 
135 Conference Fund 600.00 
nauthoriz actice 
Sub-total Administrative $170,905.00 6,420.00 
609 Travel 3,000.00 
150 and 615 Cost of Investigations 16,680.00 
151 Salaries . $ 17,980.00 Total Unauthorized Practice $ 26,100.00 
153 Electronic Data 
Processing 10,640.00 700 Public Affairs 
155 Electronic Data 701 Salaries $ 21,560.00 
Processing Supplies 3,400.00 709 Travel 2,400.00 
157 Postage and Express 3,700.00 713 Membership Services 6,500.00 
159 Travel 600.00 715 Lawyer Referral 5,000.00 
162 Real Property Section 3,600.00 717 Public Promotion 
164 Tax Section 2,100.00 and Services 7,500.00 
166 Trial Lawyers Section 3,750.00 
168 Young Lawyers Section 2,350.00 Total Public Affairs $ 42,960.00 
170 Corporation, Banking and , 
Business Law Section 950.00 800 Fund 
172 General Practice Section 730.00 803 Clients Security Fund $ 65,200.00 $ 65,200.00 
Sub-total Section Adm. . 
& Records $ 49,820.00 900 Operational Expenses 
903 Office Equipment and 
$220,725.00 Maintenance 16,000.00 
m. ecords 905 Supplies and 
200 Internal Organization xpense 15,000.00 
907 Postage and Express 12,965.00 
202 The Florida Bar Dues 911 Telephone and Telegraph 13,500.00 
to Other Organizations $ 600.00 913 Stationery and Printing 3,000.00 
204 President's Expense 921 and Liability 
All 4,800.00 nsurance 00 
206 — 933 Automotive Expense 5,200.00 
Expense Allowance 2,400.00 935 Building and Grounds 18,000.00 
216 Legal Forms and 937 Building Maintenance 
Worksheets 2,500.00 Reserve 8,000.00 
218 Rules of Procedure 6,300.00 939 Contingency 2,400.00 
222 Convention 10.000.00 941 Reserve 15,000 00 
224 Rizenship 600.00 Total Operational Expenses $113.465.00 
23 Norunating TO ALL BUDGET ITEMS $993. 800 00 
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21st Annual 
Convention 


Doral Hotel & Country Club, Maimi 


VIP’S From 12 stares, including Florida, and a 
package of interesting and timely programs drew more 
than 800 attorneys, judges and their guests to The 
Florida Bar's 21st Annual Convention at Miami in 
June. The four days of assemblies, meetings, seminars, 
alumni gatherings and social events were executed 
around the theme, “Its A Whole New World.” 

The “new world” convention introduced two new 
events, The Florida Bar Awards Luncheon and the 
Family Prayer Breakfast, and a full program that 
meant getting underway immediately after registra- 
tion on Wednesday, June 16. However, it wasn’t until 
9:30 a.m. Thursday that President Burton Young 
officially declared the convention in session. 

Among the first announcements during the open- 
ing ceremony was Governor Askew’s plan for remov- 
ing judicial appointments from the political spoils 
system, The move was praised by President Young, 
who made the announcement in the Governor's ab- 
sence, as being “the greatest thing that ever happened 
to the administration of justice in Florida.” Governor 
Askew was unable to accept the Bar's invitation to 
vive a Welcoming address because of an extra legisla- 
tive session going on simultaneously in Tallahassee 
On behalf of the Citv of Miami, Mavor David Ken 
nedy weloomed the membership 

A second matter of widespread interest was re 
volved Friday, June 1S, when the membership voted 
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final approval of a resolution calling for a dues 
increase, the first since 1966. The resolution, which 
was quickly approved, set the annual dues at $50 per 
member except for those on active military duty. The 
increase, necessitated by a need to sustain the Clients’ 
Security Fund, upgrade the disciplinary program, and 
keep pace with the cost of living index, will commence 
January 1, 1972. 

The “appointed hour” for John M. McCarty and 
Wm. Reece Smith, Jr., came late Saturday morning at 
the close of the second general assembly. As usual, 
great excitement surrounded the introduction and 
swearing in of the incoming officers. Mr. McCarty 
accepted the presidency and pledged a “closing of the 
gaps and ranks” in keeping members informed of the 
Bar’s activities and in helping them, the courts and 
the public in the pursuit of justice. Mr. Smith pledged 
his support during his term as president-elect. 

Several provocative panel discussions highlighted 
the general assemblies this vear. And during opening 
ceremonies Chief Justice B. K. Roberts of the Supreme 
Court delivered the first “State of the Judiciary” re- 
port for Florida in which he told attorneys that Flor- 
ida’s courts are suffering from “a declining contidencs 
See Fla. B.]. July 1971 for full text 
The ac companving pictures tell the story of another 
Florida 
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Florida should have 


age exception for revocation capa- 
city.6 Thus, one might make a 
soldier's will and be later dis- 
charged from the army before at- 
taining age 21. His will would be 
irrevocable until he became 21. 
Such an approach is in opposition 
to the idea that a will is.an ambu- 
latory document. For this reason, 
Pennsylvania law provides that the 
testator may revoke such a will at 
any time thereafter, whether or not 
he has reached the normal age for 
testamentary capacity.64 Related 
hereto is another problem: the in- 
formality of these wills provides a 
correlative opportunity for fraud. 
For this reason, some states put a 
maximum time limitation on such 
wills.65 New York provides that a 
soldier’s will shall become invalid 
upon the expiration of one year 
from the person’s discharge from 
the Armed Forces if he possesses 
testamentary capacity at that time, 
and one year from the time of his 
regaining testamentary capacity 
otherwise.®® Such statutory provi- 
sions represent good draftsmanship. 

Another possible problem area is 
caused by the differing standards— 
for soldiers, “in actual military ser- 
vice”; for sailors, “at sea.” How, 
for example, is a marine to be clas- 
sified? “By federal statutes, the 
Marine Corps is subject to the laws 
and regulations established for the 
government of the Navy, except 
when detached for service with the 
Army . . .”67 If they are so detach- 
ed, are they subject to the standard 
for a soldier, or for a sailor? What 


legislation 


supplying the 


of a pilot in the Air Force? If he 
flies from a base on land, and his 
mission is over the sea which stan- 
dard would apply? To avoid such 
problems, Pennsylvania requires 
only that the soldier or sailor be in 
“active service” as opposed to “re- 
serve service."68 This approach 
avoids the technical scruple as to 
the meaning of “in actual military 
service. 

Lastly, although it is usually not 
required in the case of a soldier's 
or sailor's will, it has been held, 
on occasion, that the will maker 
must be in extremis in order for the 
will to be valid.6® This matter 
should be clarified if such wills are 
to be approved. 


Conclusion 


Soldiers and sailors have been 
regarded as a favored or privileged 
class of testators. They, under the 
requisite conditions, have tradition- 
ally been able to make a distinct 
type of will, so long as the subject 
matter was personalty. This privi- 
lege is missing under Florida pro- 
bate law although specifically 
recognized by statute in three- 
fourths of the states.7° This writer 
regards such an omission as unwise. 
It should be extended to all service- 
men in active service and be 
retained for nonmilitary mariners. 
It would be the military-maritime 
privilege. With today’s sophisticat- 
ed military legal programs the 
serviceman is encouraged to exe- 
cute an ordinary attested will.71 
No serviceman should be encourag- 
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military-maritime 


privilege 


ed to make the informal privileged 
will. Yet it is better to be safe than 
sorry! While the regulation of 
military wills might well be the 
subject of federal legislation such 
has not been the case. Florida 
should have legislation supplying 
the privilege as a precautionary 
measure, both for the serviceman 
and for the civilian mariner. oO 
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OFFICIAL NOTICE — The Florida Bar 
Proposed Amendment to the 1971-72 Budget 


Pursuant to Article IX of the Integration Rule, 


the Budget Committee of The Florida Bar met on 
September 22, 1971, to amend the budget of the 
1971-72 fiscal year. Notice is hereby given that 
the following proposed amended budget which was 
tentatively approved by the Board of Governors at 
Fort Lauderdale, September 23, will be adopted at 
a meeting of the Board on November 13, 1971, 
Ponte Vedra Beach, Florida, unless written objec- 
tions thereto are filed with the Executive Director 
on or before November 10, 1971. 


RECEIPTS 


Dues 

Journal and Directory 
Continuing Legal Education 
Convention 

Miscellaneous 


$637,500.00 
34,000. 

250,000.00 

10,000.00 


Real Property Dues 

Tax Dues 

Trial Lawyers Dues 
Corporation, Banking and 
Business Law Dues 
General Practice Dues 


Total Funds to be Budgeted 


DISBURSEMENTS 


100 
101 


101.01 Payroll Tax 
09 Travel 


Administrative 
Salaries 


Auditing 

insurance Benefits 
Employee Retirement 
Deferred Compensation 
Conference Fund 


Sub-total Administrative $170,905.00 
Section Administration and 
Membership Records 

$ 17,980.00 


Salaries 
Electronic Data 
10,640.00 
3,400.00 


Processing 
Electronic Data 
3,700.00 
600.00 


Processing Supplies 
Postage and Express 

3,600.00 
2,100.00 


Travel 

Real Property Section 

Tax Section 

Trial Lawyers Section 3,750.00 
Young Lawyers Section 2,350.00 
Business Law Section 950.00 
General Practice Section 750.00 
Sub-total Section Adm. 

& Records 


88888888 


Corporation, Banking and 


$ 49,820.00 


Total Adm. & Section 
Adm. & Records 


200 
202 


Internal Organization 
and Committees 

The Florida Bar Dues 
to Other Organizations $ 
President’s Expense 
Allowance 
President-elect’s 
Expense Allowance 
Legal Forms and 
Worksheets 

Rules of Procedure 
Convention 

American Citizenship 
& Law Day 

Legal Ethics Program 
Judicial Nominating 
Council 


600.00 
4,800.00 
2,400.00 
2,500.00 
6,300.00 

10,000.00 


500.00 
5,000.00 


500.00 


$220,725.00 


234 General Committee 
Expense 

236 General Committee 
Meeting 

244 Judicial Poll 


Total Internal Organization 


300 The Florida Bar Journal 
and Directory 

301 Salaries 

307 Mailing 

309 Travel 

313 Journal Printing 

325 Photography and Art 

327 Directory Printing and 
Preparation 


Total The Florida Bar Journal 


400 Ethics and Discipline 
401 Salaries 

409 Travel 

413 Cost of Proceedings 
431 South Florida Office 


Total Ethics and Discipline 


500 Continuing Legal 
Education 
Salaries 
Supplies and Copying 
Postage and Express 
Travel 


Telephone and Telegraph 


Book Development 
and Printing 

Cost of Presenting 
Courses 
Promotion 
Equipment and 
Maintenance 


Total Continuing 
Legal Education 


600 Unauthorized Practice 
601 Salaries 

609 Travel 

615 Cost of Investigations 


Total Unauthorized Practice 


Public Affairs 
Salaries 

Travel 

Membership Services 
Lawyer Referral 
Public Promotion 
and Services 


Total Public Affairs 


800 Clients Security Fund 
Reserve 

803 Clients Security Fund 

900 


Operational Expenses 
903 Office Equipment and 
Maintenance 
905 Office Supplies and 
Expense 
907 Postage and Express 
911 Telephone and Telegraph 
913 Stationery and Printing 
921 Property and Liability 
Insurance 
933 Automotive Expense 
935 
937 
939 
941 


Building and Grounds 

Building Maintenance 
Total Operational Expenses 
TOTAL DISBURSEMENTS 


Reserve 
Contingency 
TO ALL BUDGET ITEMS 


Reserve 


8 38558 
8 38888 


N 


$101,160.00 


$113,265.00 
7,200.00 
6,600.00 
53,375.00 


27,900.00 
3,800.00 


$239,840.00 


$ 65,200.00 


$ 16,000.00 


15,000.00 
12,965.00 
13,500.00 

3,000.00 


4,400.00 
5,200.00 
18,000.00 


8,000.00 
2,400.00 


15,000.00 


$113,465.00 


$993,800.00 
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1,000.00 
2,000.00 
| 
$ 37,850.00 | 
$ 21, | 
5, | 
; 50, | 
1, | 
| $ 72,000.00 
5,000.00 
60,000.00 
9,500.00 
40,000.00 146,500.00 
7,200.00 
4,200.00 
7,500.00 
| 1,900.00 
1,500.00 
$993,800.00 511 
515 
$121,760 
700 519 
119 1,250 
133 
133 3,000 
135 60 
150 16,680.00 
| 151 $ 26,100.00 
153 
700 
155 701 $ 21,560.00 
709 2,400.00 
7 157 713 6,500.00 
7 159 715 5,000.00 
| 162 717 
: 164 7,500.00 
166 
168 ee $ 42,960.00 
170 
172 | 
MEE $65,200.00 
204 
| 208 
| 216 
494 


2ist Annual 
Convention 


Doral Hotel & Country Club, Maimi 


VIP’S From 12 states, including Florida, and a 
package of interesting and timely programs drew more 
than 800 attorneys, judges and their guests to The 
Florida Bar’s 21st Annual Convention at Miami in 
June. The four days of assemblies, meetings, seminars, 
alumni gatherings and social events were executed 
around the theme, “It’s A Whole New World.” 

The “new world” convention introduced two new 
events, The Florida Bar Awards Luncheon and the 
Family Prayer Breakfast, and a full program that 
meant getting underway immediately after registra- 
tion on Wednesday, June 16. However, it wasn’t until 
9:30 a.m. Thursday that President Burton Young 
officially declared the convention in session. 

Among the first announcements during the open- 
ing ceremony was Governor Askew’s plan for remov- 
ing judicial appointments from the political spoils 
system. The move was praised by President Young, 
who made the announcement in the Governor's ab- 
sence, as being “the greatest thing that ever happened 
to the administration of justice in Florida.” Governor 
Askew was unable to accept the Bar's invitation to 
give a welcoming address because of an extra legisla- 
tive session going on simultaneously in Tallahassee. 
On behalf of the City of Miami, Mayor David Ken- 
nedy welcomed the membership. 

A second matter of widespread interest was re- 
solved Friday, June 18, when the membership voted 
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final approval of a resolution calling for a dues 
increase, the first since 1966. The resolution, which 
was quickly approved, set the annual dues at $50 per 
member except for those on active military duty. The 
increase, necessitated by a need to sustain the Clients’ 
Security Fund, upgrade the disciplinary program, and 
keep pace with the cost of living index, will commence 
January 1, 1972. 

The “appointed hour” for John M. McCarty and 
Wm. Reece Smith, Jr., came late Saturday morning at 
the close of the second general assembly. As usual, 
great excitement surrounded the introduction and 
swearing in of the incoming officers. Mr. McCarty 
accepted the presidency and pledged a “closing of the 
gaps and ranks” in keeping members informed of the 
Bar's activities and in helping them, the courts and 
the public in the pursuit of justice. Mr. Smith pledged 
his support during his term as president-elect. 

Several provocative panel discussions highlighted 
the general assemblies this year. And during opening 
ceremonies Chief Justice B. K. Roberts of the Supreme 
Court delivered the first “State of the Judiciary” re- 
port for Florida in which he told attorneys that Flor- 
ida’s courts are suffering from “a declining confidence 
of the public.” (See Fla. B.J. July 1971 for full text.) 

The accompanying pictures tell the story of another 
successful convention which launched The Florida 
Bar into its 22nd year as an integrated association. 


495 


Anniversary 
(UM 


Florida Bar Foundation President 
Wm. Reece Smith, Jr., conducts the 
first annual meeting of the member- 
ship, during which he was recognized 
for his efforts in revitalizing the 
organization. 
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The Real Prop- 
erty, Probate and 
Trust Law Sec- 
tion luncheon 
had as its special 
guest Charles W. 
Joiner, president 
of the Michigan 
State Bar. Mr. 
Joiner was intro- 
duced by section 
chairman Paul 
Anton, left. 


More than 100 lawyers arrived early at the convention to 
attend the all-day course on “Real Property Practice 1.” 
This was the twelfth presentation of the program cospon- 
sored by the Real Property, Probate and Trust Law Sec- 
tion and the Continuing Legal Education Committee. 


A good turnout of jurists was on hand for the annual 
Florida Judicial Seminar cosponsored by the Florida Cir- 
cuit Judges Conference, the Continuing Legal Education 
Committee and the College of State Trial Judges. 


WINNERS: 


orida; ra ; 

Real Property Section Chairman Anton 
C. Allen ‘Watts, and scholarship committee chairman John W. 


Spetson, and John Prunty, left, make annual scholarship awards. 


Discussion continues as members and directors of The Florida Bar Foundation 
end their first annual meeting. After a review of new charter and bylaw 
changes, various business items were discussed. 
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Among the new programs mutaced at this years cunven- 
tion was a family prayer breakfast held before the first 
general assembly. President-elect McCarty and Marshall 
Cassedy, Jr., lead the food line. John R. Wood of Sarasota 


As cunvention chauman, Sam Silver 
brought special announcements daily 
to the business assemblies, helped 
complete last minute arrangements, 
and here adds his own welcome to 
conventioners at Thursday 


ceremonies, 


Perhaps the most exciting event of the convention for 
these “old timers” came on Thursday at the first annual 
awards luncheon when they were honored for 50 years of 
service in the profession. Nine out of 19 golden anniver- 
sary members were able to attend and received an en- 
graved memento, Eight are pictured here. From left are: 
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Oyers vocation. The highlight of the breakfast was 
a choral program by the All Miami Youth Chorus, codi- 
rected by Dale Willoughbey and Lillian Meyer. The 
group was well receined by the “earl bird” attendees. 


Mayvr Vavid Kenneay of Miami surprises 
President Burton Young with a proclama- 
tion declaring June 17 “Burton Young Day” 
in Miami. The Mayor gave a welcoming 
address at opening ceremonies. The pre- 
sentation came after President Young offi- 
cially declared the 21st Annual Convention 
in session at 9:30 a.m. 


opening 


Herbert Wentworth, a Francis Whitehair, DeLand; 
le; 


John L’Engle, Jacksonville; Leslie Blank, Tampa; Lex 
Green, Starke; William Brooker, Tampa; Herbert Collins, 
Leesburg, and J, W. Harrell of Jacksonville. Fred Mellor 
of Ft. Myers also attended the ceremony. 


i 


The grand prize of the 16th annual Florida Bar Media 
Awards went to the St. Petersburg Times for a special 
tabloid on prison reform. Martin Dyckman, primary writer 
of the section, was honored with a plaque and a check 
presented here by Albert Quentel, chairman of the Bar's 


The top award for general excellence in the large bar 
association category went to the Palm Beach Bar Associ- 
ation for its overall program for 1970-1971. Mrs. Nancy 
McDaniel of the Bar Center staff makes the presentation 
at the awards luncheon to Charles H, Damsel, Jr., (left), 


president, and James S, Robinson, past president. 


Public Relations Committee. 


The annual Florida Bar dance, sponsored by the Young 
Lawyers Section, has always been “the scene” for dance 
lovers. Several special convention guests helped to keep 


the dance floor crowded all evening to the music of 
Jerome Twichelo’s orchestra. Proceeds of the dance went 
to the Young Lawyers Section Scholarship Fund. 


DAY Ill 


Chairman of the Corporation, Banking and Business Law Section, Paul Anton, 
left, and members of the section listen to guest speaker Judge David Dyer of 
Miami (far left) before conducting a business meeting. 
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U.S. District Court Judge Paul H. Roney and 
then President-elect John M. McCarty confer 
with Rita E. Hauser, U.S. Representative to 
the United Nations Commission on Human 
Rights, before the New York lawyer addressed 
the annual luncheon honoring members of the 
federal and state judiciary. In her address on 
“Prospects for Human Rights in the World To- 
day,” Mrs. Hauser, urged the overflow audience 
to “get involved in international law, especially 
laws to protect the rights of civilians during 
conflicts.” 


President-elect nominee, Wm. Reece 
Smith, Jr., talks with Ben Watkins 
and Leland Stansell during the ex- 
citement immediately following the 
approval of a dues increase resolution. 


Incoming President John McCarty presided over a brief 
meeting of new chairmen and vice chairmen of Florida 


Another 
vote on t 


Bar standing committees, Some valuable pointers in com- 
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roup leaves the assembly after voicing their 
resolution. 


ar 
af 


mittee planning also were presented by Marshall R. Cas- 
sedy, executive director. 


—_ 
“J 
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New University of Florida Law Dean Among those attending the University of Florida alumni break- 
Joseph R. Julin addresses the college's fast were Florida Bar Executive Director Marshall R. Cassedy, 
alumni at their annual breakfast. He (left), and Edward Lack and Hewen Lasseter both of Miami. 
later served as moderator for the 
panel discussion on the Indochina 
War during the closing business as- 
sembly of the convention. 


Harvard's annual alumni breakfast on Saturday had as its special James A. Urban of Orlando congratulates Robert 


guests Miami Circuit Judge Rhea Pincus Grossman, who ad- J. Pleus, Jr., as he takes over the reins of the 
dressed the group, and former dean, Erwin N. Griswold. Gris- Young Lawyers Section, 


wold, right, now Solicitor General of the United States, later 
served as a panelist discussing the Indochina War during the 
closing assembly. 


Chief Justice B. K. Roberts swears in Wm. Reece With his hand on a Bible presented by his native St. Lucie 
Smith, Jr., of Tampa as president-elect of The County Bar Association, John M. McCarty takes the oath of 
Florida Bar. president from Chief Justice B. K. Roberts. Mrs. McCarty looks on. 
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Senator Ernest Hollings of South 

Carolina, speaking at the annual 

luncheon of the Young Lawyers Sec- 

tion, gave a statement to the press on 

his views of the attempt to halt pub- 

lication of the Pentagon Papers. 

“There's too much talk about the 

The first family of The Florida bar—john M. McCarty, Jr., his wife Vietnamization of Viet Nam, It's time 
Cindy, Margaret Evelyn, President and Mrs. McCarty, and Thomas we got down to talking about the 
Chester McCarty. Americanization of America, We've 
: got to tell the truth about things once 


and for all.” 


Followmg the presentation of incoming officers, Chief Justice Koberts 
asked the Board of Governors to reaffirm their oath of office. Retiring 


President Burton Young asked that board member wives also be 
recognized for their continuing support of Bar policymakers. 


The University of Miami School of Law 
moot court team won the annual competi- 
tion this year. John Frost, right, presents 
the trophy on behalf of the sponsoring 
Young Lawyers Section to Paul J. Levine, 
left, and Daniel S. Schwartz. Schwartz was ~ 

also named the competition’s outstanding 

advocate, Minnette Massey coached the The John McCartys and the Burton Youngs relax at the Board of 
winning team. Governors luncheon following the close of the final business session. 
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What our convention 


speakers said... 


RICHARD T. EARLE, JR:: 
“You are not a young lawyer, 
you are not an old lawyer. You 
are not a black lawyer; you are 
not a white lawyer. You are not 
a poverty lawyer; you are not 
a rich man’s lawyer. Either you 
are a lawyer or you are not 
a lawyer.” 


SEN. EDWARD GURNEY: “1 
have been in the Senate long 
enough to find out one thing, 
and that is if we ever as a 
nation get in a situation where 
a committee of 100 is going to 
run a war, then God help us.” 


TIM BLAKt: “As far as the 
State of Florida and The Flor- 
ida Bar are concerned, they are 
only beginning to hear from 
the law student who is asking 
that his voice, right or wrong, 
be heard.” 


ERWIN N. GRISWOLD: 
“There have only been six dec- 
larations of war in all our his- 
tory, and there have been well 
over 100 commitments of mili- 
tary force by nearly every Pres- 
ident with varying degrees of 
action by Congress short of a 
declaration of war.” 


Jessi& McCRARY, JR.: 
“Sometimes we are right and 
sometimes you are wrong. Be 
big enough men and be a big 
enough bar association that we 
can have what they say, ‘It’s a 
brand new world.” 


Alii. GEN. ROBERT SHEV- 
IN: “Florida prisons must be 
reformed because they are not 
reforming aes The legisla- 
ture would appropriate more 
money if the public said so, but 
the oe doesn’t care all that 
much,” 


CHARLES W. JOINER: “The 
great danger is that government 
in exercising this [suspension] 
power will forget that . . . it 
must be given up when the 
crisis over, 


JIM BISHOP: “A man _sen- 
tenced to Raiford can learn 
more about crime in four years 
than any of you can learn about 
law in four years at Harvard.” 


ERNEST H. FREMONT, Jr.: 
“[A] gradual encroachment of 
our civil liberties is far more 
frightening to me than the sus- 
pension of the civil liberties 
which occurred in World War 


PHILLIP A, HUBBART: “Six- 
ty-five per cent of men leaving 
our prisons are re-arrested with- 
in five years.” 
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Many 
our best friends 
are lawyers. 


We try hard to keep them that way by providing dependable title 
insurance service wherever they need it. And whenever they need it. 


So next time you need prompt title insurance service anywhere in 
the country, remember us. 


We'd like to be your friend in Florida or anywhere else you may 
need us. 


Offices, Agents, and Approved Attorneys located throughout the United States; 
also in Puerto Rico, Virgin Islands, Bahamas, and Canada. 


Chicago Title Insurance Company 


CNA Tower, 255 South Orange Ave. Phone (305) 422-8184 


MIAMI BRANCH OFFICE EASTERN HEADQUARTERS PRINCIPAL OFFICE 
Alfred |. DuPont Building 233 Broadway 111 West Washington Street 
Miami, Fla. 33131 New York, N.Y. 10007 Chicago, Ili. 60602 
(305) 379-1835 (212) 285-4000 (312) 263-1661 
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Aid Pollution Control 


As chairman of the Pollution Con- 
trol Board, I find myself in need of 
assistance from The Florida Bar. 

The Legislature cut our budget so 
severely that we are without funds 
with which to pay our hearing ex- 
aminers. The thought occurred to me 
that, since everyone is so pollution- 
minded these days, perhaps we could 
find among the members of The 
Florida Bar (or even among the re- 
tirees) people who would be willing 
to donate their services as a hearing 
examiner in order to make reports to 
our commission as to findings and 
facts. As I understand it, we would 
be able to pay per diem, but we 
just cannot afford to pay the hourly 
charge required by most lawyers. 

Anvone who would be willing to 
volunteer his services should contact 
Mr. Ken Hoffman with the Florida 
Pollution Control Department, Talla- 
hassee Bank & Trust Building, 
Tallahassee. 

Davin H. Levin 
Pensacola 


Likes Group Tours 


I just received your letter of June 4 
with enclosure concerning this year’s 
Florida Bar group tour. 

I compliment the Board of Gov- 
ernors for making these trips avail- 
able to The Florida Bar since they 
do save considerably on the cost if 
not taken on a group basis. However, 
I am hopeful that the trip for 1972 
will be headed toward the European 
Continent rather than the Orient. 

Why not suggest to the Board of 
Governors that they alternate trips 
between the Orient and Europe 
every year, which I think would 
make it more attractive to everyone. 

Owen S. ALLBRITTON 
Clearwater 


Legal Services for the Indigent 


Your July issue includes, on pages 
431-433, an unsigned article entitled 
“Legal Services for the Indigent in 
Florida.” It was evidently prepared 
by your staff, as a condensation of a 
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preliminary draft I submitted to the 
Board of Governors at its May meet- 
ing, on legal services currently avail- 
able to the indigent in Florida, This 
May draft, prepared in collaboration 
with 15 law students, reported on the 
first part of a project cosponsored by 
The Florida Bar and the University 
of Florida. 

Until my copy of the Journal ar- 
rived, I had no idea this article had 
been written or even contemplated. 
I appreciate the effort which went 
into it and the promptness with 
which it publicized the gist of my 
report. However, I feel obliged to 
point out that your article suffers 
from shortcomings, which 
might have been avoided if I had 
been given an opportunity to review 
your manuscript before it went to 
press. 

First, your article is based upon 
my preliminary draft, which was not 
intended for publication, and which 
has since been revised. Following ex- 
posure of this draft in May, com- 
ments were received from members 
of the Board of Governors and 
others, and additional information 
became available. The final text of 
the report, released in August, 
reaches the same general conclusions 
as the May draft, but contains some 
revisions in matters of detail, In par- 
ticular, the revisions of my report 
supersede some of the information 
you published from the preliminary 
draft on Orange, Palm Beach and 
Volusia Counties. 

Second, your article erroneously 
reports some items which were in the 
Mav draft. For example, the May 
draft reported that in Marion Coun- 
ty, approximately 85 percent of the 
public defender’s clients are black. 
Your article states that 85 percent of 
the entire population of Marion 
County is black. 

Third, your article selects short 
exerpts as highlights from each part 
of the report and thereby disturbs 
the balanced presentation which I at- 
tempted in the report as a whole. 
The May draft itself was a condensa- 
tion of the 800 pages originally pre- 
pared by the law students. With 
their consent I pruned their manu- 
scripts down to 150 pages, and then 


developed a 20-page summary, striv- 
ing all the time to retain a balance 
among the varying points of view 
reflected in field interviews, Your 
article first condenses my 20-page 
summary, and then picks out high- 
lights from the 150 pages of detail. 
The result inevitably gives undue 
emphasis to these highlights. More- 
over, your article omits some essen- 
tial explanations and qualifications 
which appeared in my report. For ex- 
ample, your article frequently men- 
tions the number of cases handled 
by various* institutions, but fails to 
include the point made in my report, 
that the term “case” is used in widely 
differing ways around the state (and 
around the country, for that matter). 
Consequently, it is difficult if not im- 
possible to make meaningful com- 
parisons on the basis of reported 
caseloads. 

Your article is helpful in bringing 
the legal services project to the at- 
tention of the Bar. However, this 
article does not present a fair sum- 
mary of my report, nor does it pro- 
vide a fair sampling of the excellent 
work done by the participating law 
students, 

I hope The Florida Bar will be in 
a position to publish the full text of 
the report for genera] distribution. 
Meanwhile, I have distributed a 
limited number of copies to public 
officials especially concerned with 
this topic. 

May I mention that Part Two of 
the project is now in the preliminary 
draft form, discussing alternative 
methods of increasing the supply of 
legal services for the indigent. It 
should be finalized within a few 
weeks, I will look forward to collab- 
orating with the Journal regarding 
publication of Part Two, in full or in 
condensed _ version. 

My reports provide information, 
identify problems and suggest alter- 
natives, I hope and believe that law- 
yers throughout the state will join in 
a search for solutions. The Journal 
can play a vital role in stimulating a 
constructive dialogue. 

L. HaroLp LEvINSON 
Professor of Law 
University of Florida College of Law 
Gainesville 
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TOPICS THE DAY 


Judicial Nominating Councils Named; 
Judges Appointed By Specific Criteria 


Nonpartisan judicial nominating 
ua created by Governor Reu- 
bin Askew to advise him in judicial 
appointments have been named and 
are operating in several circuits. 
A total of 25 councils will be 
selected, one for each judicial cir- 
cuit, each appellate district and one 
for filling vacancies on the Supreme 
Court bench. From the earliest 
named councils the Governor has 
already made two appointments. 

Under the system outlined in the 
creating executive order, the coun- 
cils are composed of nine members, 
three lawyers named by the Gov- 
ernor, three appointed by The 
Florida Bar Board of Governors, 
and three nonlawyers chosen by 
the six attorneys. The councils will 
make three nominations for a judi- 
cial vacancy from which the Gov- 
emor will make the appointment. 

The first of the judicial circuit 
councils to be named were in the 
Second and Fourteenth Circuits. 
The names of the six attorneys for 
the Fourteenth Judicial Circuit 
Council were named in July due 
to a local emergency. As a result 
of their work, Mercer P. Spear of 
Panama City was appointed as cir- 
cuit judge on August 6 to fill a 
vacancy created by the retirement 
of Judge Joseph Bailey. 

Members of that council are 
Julian Bennett, Panama City, who 
serves as chairman; Ben Barnes, 
Marianna; Lloyd C. Hinton, Pan- 
ama City; Marvin A. Urquhart, Jr., 
Panama City; Clyde R. Brown, 
Bonifay, and Bert A. Davenport, 
Panama City. 

The three nonlawyers appointed 
by the council were: Clyde R. 
Brown, E. D. Neal, and Tony 
Barnes, Jr. 
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Attorneys named to the Second 
Circuit Council include: Julian Al- 
ford, Jr., Tallahassee, chairman; Ed 
Duffee, Jr., Tallahassee; Dubose 
Ausley, Tallahassee; Richard J. 
Gardner, Quincy; W. J. Oven, Jr., 
Tallahassee, and Ford L. Thomp- 
son, Tallahassee. From nominations 
it submitted to the Governor, James 
E. Joanos of Tallahassee was ap- 
pointed judge of the newly created 
Felony Court of Record for Leon 
County on August 31. The three 
nonlawyer members of this council 
are Mrs. I. B. Harrison, Wilmer 
Bassett and W. H. Cates. 

The Governor next appointed 
councils for the First, Fifth, Eighth, 
Thirteenth and Twelfth Judicial 
Circuits. Members include: First— 
Richard P. Warfield, Pensacola, 
chairman; Walter J. Smith, Ft. 
Walton Beach; Bert Lane, Pensa- 
cola; William J. Tolton, Jr., Ft. 
Walton Beach; T. Saul Johnson, 
Milton, and T. A. Shell, Pensacola. 

Fifth—Andrew G. Pattillo, Jr., 
Ocala, chairman; Joseph E. Johns- 
ton, Jr., Brooksville; John F. Cherry, 
Leesburg; Jefferson G. Ray III, 
Eustis; Daniel C. McCormic, Wild- 


On August 5 Gover- 
nor Reubin Askew 
signed an executive 
order creating judi- 
cial nominating 
councils. Present at 
the signing were Ex- 
ecutive Director 
Marshall R. Cassedy, 
left, and immediate 
past president, Bur- 
ton Young, of The 
Florida Bar. Twen- 
tyfiveadvisory 
_ councils are now be- 
ing established un- 
der the directive. 


(Florida News Bureau Photo.) 


wood; James M. Smith, Jr., Ocala; 
and Richard Edgerton, C. Aubrey 
Caruthers and George H. Brannen, 
nonlawyers. Eighth—James G. Fei- 
ber, Jr., Gainesville, chairman; Joe 
C. Wilcox, Gainesville; William C. 
O’Neal, Gainesville; R. Luther 
Beauchamp, Chiefland; Clara 
Floyd Gehan, Gainesville, and 
David M. Anderson, Gainesville. 
Council appointees were W. M. 
Gresham, L. M. Jackson and Bas- 
com F. Mizell, Jr. 

Thirteenth—John Germany, Tam- 
pa, chairman; William A. Gillen, 
Bill Wagner, Thomas A. Clark, 
David C. G. Kerr and Don Greg- 
ory, all of Tampa; and nonlawyers 
Louis Benito, Raynell Sloan and 
H. Harris Mullen; Twelfth—Floyd 
Price, Bradenton, chairman; Worth 
Dexter, Sarasota; Dewey A. Dye, 
Jr., Bradenton; John Dent, William 
C. Strode, and Patrick H. Dickin- 
son, all of Sarasota; and Alvin J. 
Taylor, Vernon L. DeSear and 
Charles S. Hill, council appointees. 

Members of the circuit commis- 
sions must practice in the circuit; 
members of the appellate councils 
must practice within the district, 
or at large in the case of the 
Supreme Court Appellate Judicial 
Nominating Council. 

All initial appointments by the 
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Governor were for staggered terms 
of one, two and three years. No 
councilman can be reappointed 
until one year after his present term 
expires or from the date he resigns. 


Criteria Outlined 
Guidelines have been established 
by the Judicial Selection, Tenure 
and Compensation Committee of 
The Florida Bar and approved by 
the Governor for the councils in 
selecting nominees. All applicants 
for any judicial office must be ap- 
praised on: 
1. Character 
. personal integrity 
. community standing 
. sobriety 
. moral conduct 
. ethics 
ompetency and Experience 
general health 
physical disabilities 
intelligence 
knowledge of the law 
professional reputation 
f. knowledge and experi- 
ence of court involved 


a 
b 
d 
e 
Co 
a. 
b. 
d. 
e. 


g. meets legal judicial 
requirements 

Judicial Capabilities 

a. patience 

b. decisiveness 

c. impartiality 

d. courtesy and civility 

e. industry and promptness 
. administrative ability 

g. possible reaction to judicial 
power 

h. temperament 

i. independence 

In making the evaluation, the 
council deems the applicant excep- 
tionally well qualified, well quali- 
fied, qualified or unsatisfactory on 
the basis of the guidelines. 

If the appropriate nominating 
council does not certify candidates 
for a vacancy within 30 days the 
Governor may make an appoint- 
ment of his choice. 

Although the use of judicial nom- 
inating councils is not binding for 
future Governors, Governor Askew 
has said he will use the plan ex- 
clusively in making  judicia! 
appointments during his term. 


Florida's Crowded Law Schools 
Turn Away 2,300 Qualified Applicants 


Florida’s four law schools this 
fall accepted less than one fourth 
of the students who applied for ad- 
mission, turning away 2,300 who 
were qualified by current admis- 
sion requirements. 

Of a total 7,057 who sought ad- 
mission, 3,087 were found unquali- 
fied or were rejected because of 
late application. And of the 1,670 
who won acceptance, several hun- 
dred could not be accommodated 
by the schools and were expected 
to go elsewhere. 

Deans of the four institutions re- 
ported in a survey conducted by 
the Journal that they annually are 
forced to turn away large numbers 
of applicants, including many who 
meet rising admission standards, 
because of the lack of space, suffi- 
cient manpower and supporting 
services such as law libraries. Two 
of the four schools stated they will 
now try to steady enrollments to 
maintain “quality education.” 
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The problem of increased appli- 
cations is not unique to Florida. 
The Educational Testing Service at 
Princeton, New Jersey, predicted 
the increase several years ago be- 
cause the post World War II 
bumper baby crop has now 
reached law school age. 

Legal education has a new cha- 
risma with an increasing number of 
young people who recognize it as 
an opportunity to become mean- 
ingfully involved in social reform. 
Another explanation for the in- 
crease is the fact that the war in 
Vietnam is winding down and draft 
quotas are being reduced. The em- 
ployment market is rejecting 
Ph.D’s, various types of engineers 
and specialists in many aspects of 
space science. Law is one of the 
professional options still open. 

According to Assistant Law Dean 
David F. Dickson, the Florida 
State University College of Law, 
now in its sixth year of operation, 


received 1,115 applications for the 
fall session. This was an increase 
of about 69 per cent over past 
years. Of those, 315 were approved 
for admission, with 150-175 ex- 
pected to attend. 


A bigger percentage of minority 
group applications was accepted 
compared with the total applying 
and being accepted. There were 
60 minority applications, with 25 
approved for admission. Assistant 
Dean Dickson estimated that the 
law college prior to September had 
approximately 25 minority students 
cnrolled. He indicated the univer- 
sity has attempted to interest mi- 
norities in the law college through 
a recruiting program and by ar- 
ranging financial assistance. 


A new law building nearing 
completion permitted more appli- 
cants to be accepted this year. 
However, Dean Dickson stated this 
building should be expanded im- 
mediate ly in order to increase en- 
rollment by 40 to 50 per cent. He 
said he sees the need for the state 
to open another law school soon to 
cope with the increasing number of 
applicants desiring enrollment in 
law curriculums. 


In Gainesville, Law Dean Joseph 
R. Julin says the university is lim- 
ited in the number of graduate 
students it may enroll, which is 
why fewer law applicants were ac- 
cepted at the University of Florida 
for 1971. Of the 2,400 applications 
it received, 677 were approved for 
admission. Dean Julin said 300-400 
who met current admission stan- 
dards had to be turned away. An 
additional 600 were refused as late 
applicants. 


The college, which now enrolls 
48 minority students, had about 
60 minority applicants. Its efforts 
in interesting minority groups in 
law school have included partici- 
pation in the Council on Legal 
Education Opportunity (CLEO) 
program. This summer the univer- 
sitys College of Law hosted the 
annual institute for the southeast- 
ern region. Approximately 20 of the 
39 participants were expected to 
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enroll as full-time students in Sep- 
tember. This was a record number 
for a host school to retain. Under 
the CLEO program, students who 
successfully complete the program 
are provided an annual grant of 
$1,000 and tuition and fees are 
waived at the law school they 
choose to attend. 

The University of Miami School 
of Law was a cosponsor of the in- 
stitute, and it also gained a few 
CLEO students in September. Ac- 
cording to Dean Frederick D. 
Lewis, the school encourages 
blacks to apply to its law school 
by providing advance training if 
necessary. Of 2,200 applications re- 
ceived this year, 15 were from 
minority groups (13 black, 2 ori- 
ental). Fourteen of these were ac- 
cepted, pushing the total of mi- 
nority students now enrolled to 44. 
Of the total number of applicants, 
450 were accepted, or about one 
fifth of those applying. 

Dean Lewis indicated that Mi- 
ami, although planning new build- 
ings and hiring additional faculty, 
will attempt to keep its total en- 
rollment steady to facilitate quality 
education and to allow for an ade- 
quate effective placement 
program, 


Stetson Filled to Capacity 


At Stetson University College of 
Law the number of application re- 
jections is greater than ever, not 
only due to more applications, but 
because the facilities are now being 
used to capacity, says Dean Rich- 
ard Q. Dillon. Although Stetson 
accepted a large fall class in 1970, 
this year the law college lim‘ted 
enrollment to 228 students from 
1,342 who applied. One minority 
group student, out of three who 
applied, was accepted, and is the 
only one currently enrolled at the 
college. The college emphasizes 
that its scholarships, entrance re- 
quirements and training programs 
are not administered on the basis of 
race, color, religion or sex. 

According to Dean Dillon, the 
college does not intend to grow 
beyond the current enrollment in 
order to maintain quality education. 
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Six members of the newly-created Traffic Court Review Committee met for an 
all-day organizational meeting at the Supreme Court Building in September. 
The group met with Supreme Court Justice James C, Adkins, Jr., who explained 
the role of the committee. From left are: Judge Arden M. Merckle, Judge 
Donald P. Kohl, Delphene C. Strickland, T. Richard Hagin, Judge Gerald J. 
Klein, chairman of the committee, and Judge Joseph S. Clark. The nonlawyer 
member of the committee, Prevost Coulter of the Pensacola News Journal, was 


unable to attend. 


Seven Are Named To New Traffic Court Committee 


Seven persons, including one lay- 
man, have been appointed to vary- 
ing terms as members of a newly- 
created Traffic Court Review 
Committee. The names of the ap- 
ee were announced in july 

y the Supreme Court. 

The committee, established by 
Florida Rules of Practice and Pro- 
cedure for Traffic Courts, must be 
composed of two judges, two prac- 
ticing attorneys, a member of The 
Florida Bar Standing Committee on 
Traffic Courts and Safety, a pros- 
ecuting attorney and a layman. Its 
function is to review complaints 
that might arise from the adminis- 
tration of rules by traffic courts, 
and make violations known to the 
Supreme Court. It will also meet 
to consider proposed changes in the 
rules. 

Judge Gerald J. Klein of Miami 
has been designated chairman. His 
term began September | and will 
expire August 31, 1973. His term 
as a member, however, continues 
until] July 1, 1974. Judges Donald 
P. Kohl of Palm Beach and Joseph 
S. Clark of Clearwater also were 


named to three-year terms. Serving 
until 1973 are Delphene C. Strick- 
land of Tallahassee and Prevost 
Coulter of the Pensacola News 
Journal. One year appointees are 
Judge Arden Mays Merckle of 
Plant City and T. Richard Hagin, 

prosecuting attorney, Bushnell. 
The committee held an orga- 
nizational meeting on September 13 
at the Supreme Court. Supreme 
Court Inctice Tames C, Adkins, Jr., 
who was the chief 
motivator of the 
review committee, 
met with the 
members to clari- 
fy the committee's 

role. 

Each committee 
representative has 
f been assigned sev- 
ADKINS eral counties in 
which he will act as an ex- 
aminer for traffic court rule com- 
plaints. The member will pre- 
sent all complaints to the local 
county bar association for investiga- 
tion before taking the complaint to 
the review committee. The review 
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committee will study all complaints 
and present recommendations to 
the Supreme Court. 

The counties assigned to each of 
the members are: Judge Klein, 
Dade, Monroe, Broward and Duval; 
Judge Kohl, Palm Beach, Collier, 
Glades, Hendry, Okeechobee, St. 
Lucie, Martin, Indian River and 
Brevard; Judge Clark, Pinellas, Pas- 
co, Manatee, Sarasota, Charlotte 
and Lee; Delphene Strickland, 
Leon, Gadsden, Wakulla, Jefferson, 
Liberty, Franklin, Madison, Hamil- 
ton, Suwannee, Lafayette, Taylor 
and Columbia; Prevost Coulter, 
Escambia, Santa Rosa, Okaloosa, 
Walton, Holmes, Bay, Washington, 
Jackson, Calhoun and Gulf; Judge 
Merckle, Hillsborough, Polk, Har- 
dee, Highlands, Orange, Seminole, 
Volusia, Flagler, St. Johns, DeSoto 
and Osceola; and T. Richard Ha- 
gin, Citrus, Hernando, Lake, Mar- 
ion, Sumter, Levy, Gilchrist, Dixie, 
Union, Bradford, Putnam, Alachua, 
Clay, Nassau and Baker. 

The review committee will meet 
annually in the Capital and at the 
call of the chairman in various areas 
of the state. 


Smith Will Help 
Survey Legal Services 


Florida Bar President-elect Wm. 
Reece Smith, Jr., has been named 
to a new American Bar Association 
committee which will supervise a 
national survey of the extent the 
public recognizes the need for, and 
uses, legal services. 

The survey is intended to be the 
first in a series of studies on the 
overall availability and use of legal 
services. The information will be 
used as a foundation for major 
policy decisions concerning the 
legal profession’s responsibility to 
provide adequate services to the 
public. 

The survey would be directed to 
all members of the public above 
the poverty level, with the largest 
part of the sample consisting of 
those in the moderate income 


group. 
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Supreme Court Reports Greatest 


Production in History, Record Cases 


The Florida Supreme Court dis- 
posed of 824 cases during the six- 
month term ending July 1, the 
highest production in the history of 
Florida, and the highest of any 
state supreme court in the nation, 
Chief Justice B. K. Roberts 
reported. 

The Chief Justice said the record 
is both an achievement of which 
the state’s people can be proud, 
and also another warning of dis- 
tress in the undermanned and 
under-financed judicial system. 

Upon his return from the recent 
National Conference of Chief Jus- 
tices, Justice Roberts noted that the 
six-month production by the Flor- 
ida Supreme Court is greater than 
the caseload disposed of during the 
entire year of 1970 by the supreme 
courts of states of comparable size. 
These are Georgia (693), New Jer- 
sey (589), Michigan (699), Massa- 
chusetts (430), Texas, nearly 
twice as large as Florida, recorded 
a caseload of only 830 last year in 
its supreme court. Justice Roberts 
added that the increase in work was 
not due to increased staff; but re- 
sulted from dedication and hard 
work by the seven members of the 
court. 

Justice Roberts recalled that in 
1952, which then was called the 
“year of crisis,” the Supreme Court 
disposed of 1,052 cases—only 20 
percent more than the court han- 
dled during the past half year. In 
1952, planning was begun which 
resulted in creation of the four 
district courts of appeal, to share 
the burden of appeals. 

“We have made a lot of im- 
provements in court efficiency,” 
said the chief justice, “but the 
truth is we need more judges all 
through the state court system. We 
need to remove some of the load 
from the Supreme Court, because 
we simply cannot keep on taking 
more and more work every year.” 

The chief justice added that 
nearly all Florida courts are having 
the same problem. He noted the 


following figures: 76 county judges 
disposed of 234,894 cases last year 
—but 250,000 were filed, which 
means a bigger backlog; 126 circuit 
judges disposed of 119,576 cases 
—but 133,145 were filed; 52 judges 
in the civil and criminal courts of 
record disposed of 196,390 cases 
—but 215,698 were filed. The 20 
judges on the four district courts 
of appeal disposed of 4,023 cases 
during the year—but 4,324 were 
filed. 

“Florida now has nearly seven 
million people and more than 20 
million tourists annually. The judi- 
cial budget is only about one cent 
out of each dollar of state taxes. 
Our system is undermanned and 
undertinanced. We need more 
funds for additional personnel and 
administration throughout the sys- 
tem,” Justice Roberts said. 


Write an Essay,Win $5,000 


By what means should constitu- 
tional questions concerning the 
allocation of power between 
Congress and the President be 
determined? 

The best essay on this subject 
submitted for competition in the 
Samuel Poo] Weaver Constitutional 
Law Contest will win for the au- 
thor $5,000. Honorable mention 
prizes in the eleventh annual com- 
petition sponsored by the American 
Bar Foundation will total $1,500. 

The essay contest is open to all 
regular and associate members of 
the American Bar Association in 
good standing. Entries must be 
submitted by January 1, 1972, Only 
essays prepared for this competi- 
tion are eligible for the first prize, 
but essays published during 1971 
may be considered for honorable 
mention. 

Complete information and in- 
structions may be secured upon 
request to: Samuel Poo] Weaver 
Constitutional Law Essay Program, 
American Bar Foundation, 1155 E. 
60th Street, Chicago, Illinois 60637. 
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NCCUSL Proposes 
Uniform Abortion Act 


The National Conference of 
Commissioners on Uniform State 
Laws approved proposals which 
would help instead of jail alco- 
holics and intoxicated persons and 
recommended that women be al- 
lowed to have abortions during 
the first 20 weeks of pregnancy. 

The Uniform Alcoholism and In- 
toxication Treatment Act states 
“that alcoholics and_ intoxicated 
persons may not be subjected to 
criminal prosecution because of 
their consumption of alcoholic bev- 
erages but rather should be afford- 
ed a continuum of treatment in 
order that they may lead normal 
lives as productive members of 
society.” The act would not affect 
drunk driving cases. 


The Uniform Abortion Act was 
approved by a vote by states, 35-9, 
during a meeting of the commis- 
sioners in Colorado on August 27. 
After the first 20 weeks of preg- 
nancy, the proposed legislation 
recommends that abortion be per- 
mitted to protect the mother, to 
prevent the birth of a child with 
“grave physical or mental defect,” 
when rape or incest was involved, 
or if a girl was under 16. 


UM, Hospital Invite 
Lawyers to Course 


The University of Miami School 
of Medicine and Mount Sinai Hos- 
pital of Greater Miami will sponsor 
a postgraduate course on infectious 
diseases next January during which 
legal aspects of hospital infection 
will be discussed by attorneys and 
physicians. “Infectious Diseases 
1972—Treatment and Prevention” 
will be held at the Eden Roc Hotel 
in Miami Beach. 


Lawyers interested in further in- 
formation may contact the coordi- 
nator, Mrs. Frances Richardson, 
Office of Postgraduate Medical 
Education, Mount Sinai Hospital, 
Miami Beach, Florida 33140. 


VOL. 45, No.8 ° 


OCTOBER, 1971 


Florida Bar members will ride this sleek high-speed, air-conditioned monorail 
train during the Annual Convention of The Florida Bar June 19-22, 1972, at 
Walt Disney World near Orlando. The train passes through the lobby of the 
14-story contemporary resort hotel in the “Vacation Kingdom.” Six such trains 
will be part of the unique transportation network at Walt Disney World, linking 
hotels and parking area. A preview of Walt Disney World may be seen for 90 
minutes over NBC television on October 29. (Photo © Walt Disney Productions 


World Rights Reserved) 


Environmental Inventory 
Available From Bar Center 


An inventory of Florida environ- 
mental law has been compiled 
through the combined efforts of the 
Environmental Law Committee of 
The Florida Bar and the University 
of Miami Center for Interdisciplin- 
ary Study of Public Law. Copies 
of this report may be obtained 
from the Bar Center by govern- 
ment regulatory agencies and mem- 
bers of the Bar as the supply lasts. 

The survey, limited to those 
rules and regulations which deal 
directly with some form of pollu- 
tion or other ecological interest, is 
divided into three parts—judicial, 
legislative and administrative laws. 
For the legal remedies presented 
in the first section, brief discus- 
sions are provided, both explaining 
the application of the theories to 
environmental matters and _illus- 
trating their strengths and weak- 
nesses. As a complement to the 
statutory material of the second 
section, relevant portions of the 


Metropolitan Dade County Code 
are included. The third section is 
a list of regulations promulgated by 
various state agencies. 

The inventory was completed 
last spring, consequently recently 
enacted legislative bills concerned 
with the environment are not in- 
cluded. However, the report should 
serve as a handy reference tool for 
information on Florida environ- 
mental problems and laws. For 
copies write to: The Florida Bar, 
Tallahassee, Florida 32304. 


Ray Ferrero, Jr. Elected 
To Trial Lawyers Board 


Ray Ferrero, Jr., Fort Lauder- 
dale was elected to the Board of 
Governors of the American Trial 
Lawyers Association at the annual 
business meeting in Portland, 
Oregon. 

Ferrero will serve a three-year 
term on the senior governing body 
of the 28,000-member trial lawyers’ 
organization. 
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Clients' Security Fund Pays Claims 
To 27 Former Clients of Disbarred Lawyers 


Twenty-seven former clients of 
13 lawyers now disciplined by The 
Florida Bar have been repaid for 
their losses from the Clients’ Se- 
curity Fund. Payments totalling 
$61,826 were made during May and 
June in the second annual reim- 
bursement authorized by the Fund. 

In March of 1970 six other Flor- 
ida citizens were awarded claims 
after suffering losses because of 
embezzlement or other misappro- 
priation of their funds by a lawyer. 

The 1971 payments included 
eight former clients of Charles H. 
Greenberg of Miami Beach, now 
disbarred. In June, Mrs. Mildred 
Meyer of Woodmere, N. Y. and 
Miss Pear] Levine of Brooklyn, 
N.Y., were mailed checks from the 
Fund for $3,000 and $550, respec- 
tively. Three other $3,000 claims 
were awarded to Mrs. Sydelle Op- 
penheim, North Miami Beach, King 
S. Fisher, Richmond Heights, and 
Helen Leeb of Miami. Allen M. 
Bernkrant of Miami recovered the 
full amount of his $2,800 loss. 

In other claims arising from the 
Greenberg case, James P. Kelly of 
Miami was given a check for $2,400 
and Antonio M. Safon of Hialeah 
was reimbursed $1,481.33. 

Three clients brought claims as 
a result of defalcations by Robert 
A. Kanter of South Miami, now dis- 
barred. Arthur A. Anderson, Mi- 
ami, was awarded $2,455.55. Eve- 
lyn R. Palden of Detroit, Michigan, 
was reimbursed $3,000 and Char- 
lotte Wilson of Miami Beach re- 
ceived $2,422.98 in partial payment 
of her loss. 

The Clients’ Security Fund re- 
paid four former clients of Donald 
J. Eanett of Kendall, now disbarred. 
Checks for $3,000 were presented 
to Bea Zuckerman of North Bay 
Village and Barbara Stefanski of 
Hialeah. Claims by Harry and 
Mary Tuggle and Mary Chasin, all 
of Miami Beach, were awarded in 
the amount of $1,000 each. 

Michael Polvinale of Ft. Lauder- 
dale was awarded $1,666.67 as re- 
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imbursement of money improperly 
handled by Robert J. Withrow, Jr., 
also of Ft. Lauderdale. 

Leona Moses of Perrine was re- 
paid $350 from money lost to dis- 
barred attorney Jack Gold of Mi- 


- ami Beach. Eula Mae Hendrix was 


repaid $500 of money she lost to 
Live Oak attorney William J. Win- 
burn, Jr., now disbarred. She was 
presented her check at her Perry 
home by then president of The 
Florida Bar, Burton Young. (See 
photo. ) 

Two claims of $3,000 were paid 
to former clients of now deceased 
attorney Henry Arrington of Mi- 
ami. Nelle and Amiello Saccamano 
and Harold Long were joint bene- 
ficiaries of one claim. Mt. Zion 
Baptist Church in Miami was the 
other recipient. 

A $3,000 reimbursement was al- 
lowed by the Fund on the claim 
filed by H. L. Thompson on the 
estate of Jesse Demchak in Clear- 
water. The disciplined lawyer in 
the case was Richard C. Davis of 
St. Petersburg. In another estate 
claim, Lynn F. Lummis, adminis- 
trator of the estate of Linnie Bat- 
zer, was repaid $3,000 for misap- 
propriation of funds by attorney 
Curtis B. Hamilton of North Mi- 
ami, now disbarred. 

Lena T. Dapley of Orlando 
received a check in the amount of 
$3,000 after winning a claim arising 
from mishandling by disbarred 
Ormond Beach attorney Lewis J. 
Payton. 

Two claims as a result of mis- 
appropriation by Bobby A. Webb 
of Winter Haven were made to the 
Exchange National Bank of Winter 
Haven on behalf of the estate of 
Marjorie V. Brown, and to William 
Pringle, also of Winter Haven. 
Total loss in the estate case was 
$8,887.47, of which $3,000 was 
repaid. A similar amount was 
awarded to Pringle. 

The final payments made by the 
Fund this year were to Peter 
Chrison of Pompano Beach, who 


Eula Mae Hendrix of Perry accepts 
a check for $500 from Burton Young 
on behalf of The Florida Bar Clients’ 
Security Fund. She was repaid for 
losses incurred from defalcation of 
disbarred Live Oak attorney William 
J. Winburn, Jr. Miss Hendrix, who 
was presented the check at her home 
with Perry attorney John Weed pres- 
ent, was one of 27 former clients of 
now disciplined lawyers who were te- 
imbursed from the Fund in its second 
annual payment last May. 


was repaid $3,000 of money lost to 
Miami attorney Gregory M. Pa- 
hules, and to Alfred Klinger of 
Miami, who received $200. Kling- 
er’s former attorney, now disbarred, 
was Ronald J. Anderson of Miami. 
His total claim was $750. 

The Clients’ Security Fund Com- 
mittee anticipates that the Fund 
will pay an additional $20,000 to 
injured clients during the re- 
mainder of the year. All of the 
claims paid this year are the result 
of petitions brought before De- 
cember 31, 1970. 

To date full payment of all ap- 
proved claims to the $3,000 limit 
on any single claim has been made. 
The slated dues increase in January 
will provide the money to assure 
that future payments can continue 
on the same level. Under the new 
dues plan, $5 from each member 
will go towards the Clients’ Secur- 
ity Fund. 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 


George R. Lewis, Sr. 
110 Indian Rocks Road 
Largo, Florida 33540 


Ph. (813) 584-0213 
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New Civil Procedure Rule Gives 


Assignment Power to Chief Judge 


Beginning September 1, chief 
judges of Florida circuit courts 
have authority to assign retired 
judges and judges of any court 
except municipal and appellate, to 
judicial service in any court of the 
same or lesser jurisdiction. 


Such authority, vested in the 
chief justice by Section 2, Article 
V, Florida Constitution, was grant- 
ed by an amendment to Rule 1.020 
of the Florida Rules of Civil Pro- 
cedure adopted by the Supreme 
Court on August 11. 


Chief Justice B. K. Roberts 
called chief judges of circuit courts 
to Tallahassee on July 30 to assist 
in preparing the new rule which 
in effect delegates the power of 
the chief justice to the chief cir- 
cuit judges. In adopting the rule, 
the court stated that in order to 
keep pace with the expanding de- 
mands for effective judicial service, 
it is necessary for the court to 
provide for more efficient adminis- 
tration of the judicial system. The 
court said Chapter 71-214, Laws 
of Florida, which amended Florida 
Statutes, Chapter 43 by adding 
Section 43.26, does not fully pro- 
vide for the administrative needs 
of the courts and _ requires 
supplementation. 


The new rule is set out below: 


RULE 1.020. COURT ADMINISTRA- 
TION. 


(a) Purpose of rule. The purpose of 
this rule is to fix administrative respon- 
sibility in the presiding judge, who 
shall be designated as the chief judge 
in the circuit and the other judges that 
he may designate, and to secure the 
speedy and efficient administration of 
the court’s business including prompt 
disposition of cases, assignment of 
judges and other court officers, control 
of dockets, regulation of the use of 
courtrooms, and mandatory periodic re- 
view of the status of inmates of the 
county jail. When these rules refer to 
the court, they shall be construed to 
apply to a judge of it when the context 
requires or permits. 

(b) Chief Judge. 

(1) Eligibility: The chief judge 
shall be a circuit judge who possesses 
administrative ability. 
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(2) Administrative supervision: 
The chief judge shall exercise adminis- 
trative supervision over all courts, civil 
and criminal, within the judicial circuit 
in the exercise of judicial powers and 
over the judges and officers of the 
courts, and shall be responsible to the 
chief justice of the Supreme Court. This 
rule shall not apply to district courts 
of appeal, municipal courts and adminis- 
trative courts or bodies exercising quasi- 
judicial powers, nor shall it apply to 
the Metropolitan Court of Dade County 
or the metropolitan court of any con- 
solidated county unless the county com- 
missioners of such county shall enter into 
an agreement with the state judicial 
branch of government by adopting a 
resolution accepting the provisions of this 
tule. The acceptance of this rule by 
resolution of the county commissioners 
shall be the sole purpose of assisting 
in the efficient administration of such 
metropolitan courts and shall not be 
construed as making such courts a part 
of the state judiciary, except where pro- 
vided by law ot resolution of the 
county commissioners. 

(3) Powers and duties: 

(i) The chief judge shall assign 
judges to the trial of civil or criminal 
cases, to preliminary hearings, and to 
other appropriate proceedings, for the 
courts and divisions for which he is 
responsible, and shall determine the 
length of each assignment. All judges 
and justices of the peace shall inform 
the chief judge of any contemplated 
absences that will affect the progress of 
the court’s business. If a nll ne or jus- 
tice of the peace is temporarily absent, 
is er in an action, or is unable 
to perform his duties, the chief judge or 
his designee may either assign an action 
pending before the judge to any other 
judge or any additional assigned judge 
of the same court, or may assign any 
judge to temporary service in any court 
in the same circuit with the same or 
lesser jurisdiction. If it appears to the 
chief judge that the efficient and proper 
administration of justice so requires, he 
shall without delay request the chief jus- 
tice of the supreme court to temporarily 
assign an additional judge or judges 
from outside the circuit to duty in the 
court requiring assistance. The assigned 
judges shall be subject to administrative 
supervision of the chief judge for all 
purposes of this rule. Provided, however, 
that nothing herein shall be construed 
to restrict the constitutional powers of 
the chief justice of the Supreme Court of 
Florida to make such assignments as he 
shall deem appropriate. 

(ii) The chief judge may desig- 
nate a judge in any other court or court 


division as “administrative judge” to 
assist with the administrative supervision 
of the court or division. The designee 
shall be responsible to the chief judge, 
and shall have the power and duty to 
carry out the responsibilities assigned to 
him by the chiet judge. 

(iii) The chief judge may assign 
clerks, bailiffs, and other officers of the 
courts, and may require from the clerks 
of the respective courts, sheriffs, or other 
officers of the courts, the periodic reports 
that he deems necessary. He may require 
the attendance of prosecutors, public 
defenders, clerks, court reporters, or other 
officers of the court that he should deem 
necessary, for the proper and efficient 
administration of justice. 

(iv) The chief judge shall regu- 
late the use of courtrooms, regularly ex- 
amine the dockets of the courts under his 
administrative supervision and require a 
report on the status of the actions on the 
dockets and take such action as may be 
necessary to cause the dockets to be 
made _ current. 

(v) The chief judge or his des- 
ignee shall regularly examine the status ~ 
of every inmate of the county jail and 
reports of the status shall be submitted to 
the chief judge. 

(c) Selection. The chief judge shall be 
chosen by a majority of the circuit 
judges, or if there is no majority, by the 
chief justice, for a term of two years. 
In those circuits in which a presiding 
judge has been selected under the pro- 
visions of Florida Laws, Ch. 71-214, Fla. 
Stat. § 43.26, said judge shall serve as 
chief judge pursuant to this rule until 
June 30, 1973. In all other circuits 
the term of the presiding judge holding 
office on the effective date of this Rule 
is hereby extended or shortened so that 
said judge shall serve as chief judge 
pursuant to this Rule until June 30, 
1973. If no chief judge has been selected 
as of the effective date of this rule, one 
shall be selected on or before September 
15, 1971, in accordance with the provi- 
sions herein and his term shall expire 
on June 30, 1973. The purpose of this 
rule is to fix a two-year cycle for the 
selection of chief judge in each circuit 
beginning with July 1, 1973, and expir- 
ing every two years. In circuit courts 
having two judges on active status, the 
office of chief judge shall be rotated 
between the judges unless the two 
judges should otherwise agree. A chief 
judge may serve for successive terms. If 
a chief judge is to be temporarily ab- 
sent, he shall select an acting chief 
judge from among the circuit judges. 
If a chief judge dies, retires, fails to 
— an acting chief judge during an 
absence, or is unable to rform his 
duties, the chief justice of the Supreme 
Court shall appoint a circuit judge to 
act as chief judge during the absence 
or disability or until a successor chief 
judge is elected to serve the unexpired 
term. When the office of chief judge is 
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temporarily vacant pending action within 
the scope of this paragraph, the duties 
of court administration shall be per- 
formed by the circuit judge having the 
longest continuous service as a judge 
or by another circuit judge designated 
by him. 

“(d) Local Rules. Local rules concern- 
ing, but not limited to, the division of 
work among judges, assignment of ac- 
tions, removal and return of court files, 
and the scheduling and location of pro- 
ceedings, and other administrative pro- 
cedures necessary for the efficient opera- 
tion of all courts within the circuit, 
except municipal courts, may be adopted, 
if consistent with these rules, to become 
effective after approval by the Supreme 
Court. 

(e) Neglect of duty. The failure of 
any judge, clerk, prosecutor, public de- 
fender, court reporter or other officer 
of the court to comply with an order 
or directive of the chief judge shall be 
considered neglect of duty and shall be 
reported to the chief justice of the 
Supreme Court. The chief justice may 
report such —_— of duty to the Gov- 
ernor of Florida or the Judicial Quali- 
fications Commission for such action as 
may be appropriate. 


Murray Named Chairman 
of ABA Young Lawyers 


Robert P. Mur- 
ray of Lakeland 
has been elected 
chairman of the 
Young Lawyers 
Section of the 
American Bar As- 
sociation. He is 

the immediate 
past president of 
the Young Law- 
yers Section of The Florida Bar. 

Murray was installed at the ABA 
Annual Meeting in New York in 
July. He had served as clerk, 
speaker, and vice president of the 
national group, and has been a 
member of the YLS_ Executive 
Council. He addressed the Young 
Lawyers Section at the London 
ABA Convention site later in the 
month. 

A partner in the firm of Holland 
& Knight, he received his juris doc- 
tor degree in 1961 from the Univer- 
sity of Florida. He is a member of 
the Academy of Florida Trial Law- 
yers, the Order of the Coif, Omi- 
cron Delta Kappa, Phi Delta Phi, 
Gold Key and Phi Kappa Phi. 
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Florida Bar Foundation Plans 
Statewide Membership Campaign 


In a limited five-month campaign 
to increase its membership, The 
Florida Bar Foundation by Septem- 
ber had acquired 60 regular mem- 
bers and five with life membership 
status. The new memberships gen- 
erated about $7,000 of new income 
for the Foundation. 

Wm. Reece Smith, Jr., president 
of the Foundation, announced plans 
for a statewide drive for additional 
members to start following the 
Bar's general meeting of commit- 
tees on September 24. At the same 
time, he said, the Foundation hopes 
to initiate activity through a pro- 
gram and research committee to 
provide grants or other support of 
Bar-related activities. The latter 
move, President Smith said, will] re- 
quire the consolidation of several 
funds now in existence but inactive 
for some time. New member E. 
Albert Pallot is compiling a report 
on the status of the various funds 
held by the Foundation. 

Under the recently revised char- 
ter and bylaws of the Foundation, 
members of the Bar may become 
members of the Foundation upon 
making a contribution of $100 and 
approval by the board of directors. 
Contributions of at least $100 are 
required each calendar year for five 
years. Life membership is granted 
when contributions total $500. 

Membership contributions plus 
fund contributions totalling $51,- 
106.53 were audited for the Foun- 
dation as of July 1, 1971. This total 
includes scholarship funds held in 
the name of the Real Property, 
Probate and Trust Law and Young 
Lawyers Sections and in the name 
of the Glenn Terrell Scholarship 
Fund. 

At the first annual meeting of 
the newly organized Foundation on 
June 18 in Miami, officers were 
elected. Smith was reelected presi- 
dent; Patrick G. Emmanuel, vice 
president; John M. Farrell, secre- 
tary, and Robert L. Floyd, trea- 
surer, Robert M. Ervin and Mar- 
shall R. Cassedy were elected assis- 


tants to the secretary and treasurer, 
respectively. Ervin, Floyd, Smith 
and Joel R. Wells were named to 
new three-year terms as directors. 
During the meeting, Wells intro- 
duced a_ resolution recognizing 
Wm. Reece Smith, Jr., for his many 
contributions toward revitalization 
of the Foundation after a period of 
inactivity. The membership unani- 
mously adopted the resolution. 


U. S. District Courts 
Have New Rules 


The United States District Court 
for the Southern District of Florida 
has completely revised its local 
rules, according to Chief Judge 
Charles B. Fulton. 

The revised rules became effec- 
tive June 1, 1971. Copies may be 
obtained from the clerk of the 
Court in Miami or from the Miami 
Review, P. O. Box 589, Miami 
33101. 

The United States District Court 
for the Northern District of Flor- 
ida has also revised its rules ef- 
fective November 1, 1971. Copies 
of the new rules may be ordered 
for $1 each from the Clerk’s Of- 
fice, U. S. District Court, Northern 
District, Federa] Building, Talla- 
hassee, or Federal Building. 
Pensacola. 


Tax Conference 
Set in Chicago 


The 24th Annual Federal Tax 
Conference sponsored by The Uni- 
versity of Chicago Law School will 
be held October 27-29 in the audi- 
torium of the Prudential Building 
in Chicago. 

Considered by many tax experts 
as the most comprehensive tax con- 
ference in the midwest, the meet- 
ing is expected to draw some 300 
top business executives, accoun- 
tants, and tax lawyers from across 
the nation. 
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Bar's First Venture into TV 
Brings Good Response from Public 


A public service television spot 
emphasizing the importance of 
a Pa a will has resulted in near- 
ly 750 requests for The Florida 
Bar pamphlet “Have You Made A 
Will?” Response to the spot has 
come from every part of the state, 
many in handwritten letters from 
citizens who never thought about 
needing a will before. 

The spot on wills has been aired 
since August by 29 participating 


Pictured are scenes from the TV 
spot on Wills. 


Narrator: Your family gives you 
plenty to look forward to. . .to plan 
for. 


They are happy now. . .but what if 
something happens to you? Have you 
thought of their tomorrows by pre- 
paring a will today? 


If you don't prepare a will now you 
won't have to worry. . . 
They will. 


For more information on wills, write 
The Florida Bar, Tallahassee, Flori- 
da. 


A public service message from The 
Florida Bar. 


commercial and educational sta- 
tions throughout the state along 
with three other announcements 
produced by The Florida Bar. The 
ublic service messages are the 
First ever produced by the Bar 
and constitute its first concentrated 
venture into mass media com- 
munication. The distribution cul- 
minated five months of research 
and production by the public af- 
fairs office and Public Relations 
Committee in conjunction with 
Peter J. Barton Productions, Inc., 
a nationally recognized film com- 
pany located in Tallahassee. 


In addition to the spot on wills, 
the series includes 20, 30 and 60 
second spots on contracts, jury 
duty and orderly process. All of the 
topics were selected for their pub- 
lic interest element. The spot on 
jury duty dramatically urges per- 
sons called for jury duty to remem- 
ber that “justice must wait until 
the last chair is filled.” In, the con- 
tract message a blindfolded man 
signing forms aptly delivers the 
message that contracts need to be 
read and understood before signed. 
The final spots urge channeling 
change through law and reason, 
not through bombs and violence. 


Conceived by the Public Rela- 
tions Committee of The Florida 
Bar early in 1971, the project be- 
came a reality when the approval 
to produce the series was given 
by the Board of Governors last 
March. Prior to the _ television 
spots, information from the Bar 
was disseminated to the public via 
news releases, pamphlets displayed 
in law offices and during Law 
Day activities. 

Personalities seen in the spot 
announcements are all Tallahassee- 
ans and the narration is done by 
Gregg Oliver of Atlanta. The pub- 
lic affairs office at the Bar Center 
encourages Florida Bar members 
who view the spots to submit 
their comments or suggestions. 
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Criminal Procedure 
Rule 1.191(2) Amended 


The Supreme Court of Florida 
amended Rule 1.191 of the Florida 
Rules of Criminal Procedure on 
August 19, responding to a petition 
of the state attorney for the 
Eleventh Judicial Circuit. 

The rule governing speedy trials 
created an emergency situation in 
Dade County. At the expiration of 
the 180 days within which the rule 
required all cases to come to trial, 
hundreds of defendants would be 
discharged without a trial on the 
merits. Clarification was sought by 
State Attorney Richard Gerstein as 
to when the 180-day limitation 
commenced. 

The revised rule now reads: 
Rule 1.191(2) The trial of all per- 
sons taken into custory prior to 
the effective date of this rule shall 
commence on or before September 
27, 1971, unless a written demand 
for speedy trial is made. Upon 
such demand trial shall commence 
within 60 days from service of 
such demand upon the prosecuting 
attorney. If a person is released 
upon bail or otherwise, and makes 
no demand for speedy trial, the 
trial of such person shall com- 
mence on or before November 1, 
1971. 


Kerr Named to Board 
of Governors 


David C. G. Kerr, Tampa, was 
named to the Board of Governors 
of The Florida Bar during a meet- 
. ing of the Board 
at Homosassa 


August 13. 
He _ replaces 
Wm. Reece 


Smith, Jr., who 
assumed the of- 
fice of president- 
elect during the 

annual conven- 
tion in June. Kerr joins Thomas C. 
MacDonald, Jr., as representatives 
of the 13th Judicial Circuit. 

Kerr, a 1951 graduate of Wash- 
ington and Lee University, attend- 
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ed New York University Law 
School, receiving his LL.B. in 
1957. 

He was first vice president of the 
Bar Association of Tampa and 
Hillsborough County in 1966 and 
was elected to the presidency of 
that association in 1967. He has 
also served as a member and chair- 
man of the 13th Judicial Circuit 
Grievance Committee. 

Married to the former Frances 
Bingham, he has three children, 
Jenette, 16, Sandra, 14, and a son, 
A. Charles Kerr II, age 10. 


Workshop Will Provide 
Audiovisual Programs 


A Southern States Economics 
Workshop on the use of audio- 
visual materials will be conducted 
by the ABA Committee on Eco- 
nomics of Law Practice at the 
Regency Hyatt House in Atlanta 
Saturday, November 6. 

The workshop will introduce 
bar leaders to educational aids the 
ABA has available in the field of 


law office management, promote 
the use of audiovisual aids in bar 
programs and provide an exchange 
of ideas on local program needs. 
For information write Economics 
Department, ABA, 1155 East 60th 
Street, Chicago, Illinois 60637. 


Court-Appointed Lawyer 
Immune From Suit 


A court-appointed lawyer can't 
be sued for the way he handles a 
criminal case for his indigent 
client, the U. S. 5th Circuit Court 
of Appeals said in an opinion July 
13. 

Affirming U. S, District Judge 
Charles S. Scott, the appellate 
court held that court-appointed 
lawyers—who are paid by the court 
with public funds—have the same 
immunity as do federal officials. 

The case involved a $290,000 
lawsuit filed by ex-convict Benton 
C. Sullens against Bryant S. Car- 
roll, Jr., and his Jacksonville law 
firm. 


Professional Legal Secretary Is 
Qualified to Give Lawyer Assistance 


IN THESE Days of rising overhead 
and spiraling inflation, the lawyer 
who can release his valuable time 
from office detai] can stay the eco- 
nomic peril the loosely managed 
law firm is facing. 

The training of the legal assis- 
tant is starting in many colleges 
throughout the country, but while 
the American Bar Association and 
other groups study a_ practical 
method of implementation lawyers 
are having to look to other sources 
for help. 

Thirteen lucky lawyers in Flor- 
ida have the situation well in 
hand. Because of the designa- 
tion “PLS” following their secre- 
taries’ names they are guaranteed 
efficient and_ top-level office 
performance. 

PLS stands for Professional Legal 
Secretary, a designation of achieve- 
ment which signifies that the legal 
secretary is qualified to do any 


type work performed in the law 
office except that activity in which 
the lawyer personally should give 
his judgment and participation. 

The 13 Professional Legal Secre- 
taries in Florida are among just 
328 in the nation who did exten- 
sive study and passed a rigorous 
two-day examination covering 
written communications, skill and 
knowledge, human relations, sec- 
retarial procedures and office man- 
agement, secretarial accounting, 
legal terminology, techniques and 
procedures, and legal secretarial 
skills. The examination is given 
twice a year, in March and Octo- 
ber, at college and university test- 
ing centers by the National Associ- 
ation of Legal Secretaries. 

NALS members with at least five 
years legal experience are eligible 
to take the examination. It is not 
designed to determine whether a 


legal secretary is qualified to do 
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the work incident to her particular 
job, but is designed to semen 
whether a legal secretary is quali- 
fied to perform any and all of the 
duties that may be required in any 
law office, large or small. 

Certified as Professional Legal 
Secretaries in Florida are Sallie 
Hingley, Tampa; Mary B. Sted- 
dom, and Doris Jean Sharpe, 
Ocala; Bessie Blount, Bradenton; 
Patricia’ M. Johnson, Annette 
Grimsley, Constance Lassey, Ter- 
esa Finch, and Billie Narramore, 
Jacksonville; Peggy Kilis, Jackson- 
ville Beach; Mary Lou Thomas, 
Sarasota; and Mary Ellen Buehring 
and Laura Frase, Orlando. 

The 15,000-member National 
Association of Legal Secretaries 
has for its primary aim the carry- 
ing out of a well-organized pro- 
gram for the stimulation of profes- 
sional standards, knowledge and 
ethics among law office employees. 
It inaugurated its PLS program in 
1960 to make its members more 
valuable to lawyers. Information 
about membership in the associa- 
tion and applying for the PLS ex- 
amination may be obtained from 
Mrs. Sallie Hingley, PLS, 9416 
North Boulevard, Tampa, Florida 
33612. 

Mrs. Hingley says that those 
who have attained the certification 
have done so through private 
study groups, supplemented by 
specialized courses, such as En- 
glish bookkeeping, sec- 
retarial procedures and office man- 
agement, which are given in 
community colleges and adult 
education schools. 


“We are very much interested in 
the discussion underway on 
legal assistants, but, to my mind, 
the Professional Legal Secretary 
would be a step higher than a legal 
assistant. In other words, any sec- 
retary who has become a PLS 
would qualify as a legal assistant, 
but a legal assistant would not 
necessarily qualify as a Profession- 
al Legal Secretary. The PLS al- 
ready does interviewing, research- 
ing, and taking care of the myriad 
details necessary to prepare a case 
for trial. She not only takes a great 
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deal of the client contact from the 
lawyer's workload, but relieves 
him of an enormous amount of 
dictation by being able to prepare 
pleadings, real estate papers, wills, 
and probate work with no more 
than a fact sheet to go on,” Mrs. 
Hingley said. 

How would the Professional 
Ethics Committee regard this kind 
of activity? In Advisory Opinion 
No. 70-62 issued by The Florida 
Bar Committee last February 12, 
the committee basically approved 
a proposal in which work and 
documents prepared by a lay as- 
sistant would forwarded back 
to the responsible attorney prior 
to the closing for the attorney's 
review and approval, The attor- 
ney would close the real estate 
transaction and forward the file 
back to the lay assistant with ap- 
— directives as to recording 
of documents, etc. The sole reser- 
vation expressed by the committee 
was that the attorney should at no 
time leave to the lay employee 
those matters calling for the ex- 

ertise of an attorney or which call 
for his personal judgment and par- 
ticipation. In concluding its opin- 
ion, the committee stated that it 
would prefer to determine the 
ethics of such matters on specific 
factual cases so that it might sepa- 
rate “run-of-the-mill” cases from 
complicated, unusual matters. 


In a preliminary draft of the 
San Francisco pilot project on the 
training of legal assistants, spon- 
sored by the ABA, ethical re 
straints under which lawyers prac- 
tice and which legal assistant: 
must observe were emphasized 
Potential personal liability for 
legal assistants was presented as ¢ 
possible concomitant result of the 
recognition of legal assistants as a 
distinct profession. 

Members of the National As- 
sociation of Legal Secretaries have 
their own Code of Ethics. In- 
cluded are stipulations that a legal 
secretary must not violate any 
statute now in effect or to be en- 
acted governing privileged com- 
munications or to divulge the con- 
tents of any document in the 


possession of her employer with- 
out first having obtained the con- 
sent of said employer, or to dis- 
cuss, maliciously or otherwise, 
with any person, matters of a con- 
fidential nature. 

It will doubtlessly take months 
to develop a curriculum for the 
training of legal assistants and to 
implement their certification. In 
the meantime, the lawyer's best 
source of assistance is his present 
secretary. He can encourage her to 
improve her professional status— 
and her value to him—by qualify- 
ing for the Professional Legal Sec- 
retary designation. 


THIS SPACE CONTRIBUTED BY THE PUBLISHER 


If something’s going wrong, 
it'll tell you. 
1. Change in bowel or bladder habits. 
2. A sore that does not heal. 
3. Unusual bleeding or discharge. 
4. Thickening or lump 
in breast or elsewhere. 
§. Indigestion or difficulty 
in swallowing. 
6. Obvious change in wart or mole. 
7. Nagging cough or hoarseness. 
If you have a warning signal, 
see your doctor. If it’s a 
false alarm, he’ll tell you. 
If it isn’t, you can give him 
time to help. Don’t be afraid. 
It’s what you don’t know 
that can hurt you. 


American Cancer Society 
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WOMAN 
PROPERTY. 


With 96 title insurance 
COMpanies available, 
os this woman of 
property relies on 
American Title. Why? 
Her financial 
advisor recommended 
us. So did her lawyer. 
So did her real estate 
broker. Wethink 
this says something 
gabout the American way 
of doing business. 


pinsurance Company 


A member of The Continental Insurance Companies 
Home Office: 150 S.E. Third Ave., Miami, Fla. 33131 
Licensed in 45 states, District of Columbia, 

Puerto Rico, Virgin islands, Netherlands Antilles 
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"Innocent Spouse" Legislation 


TAX LAW 


HEILBRONNER 


As reported in this column in 
the April 1971 issue of the Journal, 
on January 12, 1971, Congress add- 
ed a new provision to Section 6013 
of the Internal Revenue Code of 
19541 concerning joint returns, and 
also amended Section 6653(b), the 
fraud penalty provision, in order to 
provide some relief for the so-call- 
ed “innocent spouse” under certain 
circumstances.2 

Under prior law (and still gen- 
erally the rule), individuals filing 
joint income tax returns were in all 
instances jointly and severally liable 
for any tax liability found to be 
due. Joint and several liability also 
existed with respect to penalties 
and additions to the tax.® 


Many cases were brought to the 
attention of the 9st Congress 
where “innocent spouses” were 
treated unjustly because of the 
above rule. The following set of 
facts was typical of those cases: 
The husband, H, embezzled funds 
(taxable income ) and omitted same 
from gross income on the joint re- 
turn. He also secreted the funds 
and they did not become part of 
the family financial picture. At the 
time of the litigation, H and W 
were divorced. W was held liable 
for tax and penalties, including the 
50 per cent fraud penalty due to the 
fraudulent omission from income, 
even though she was free from any 
knowledge of or involvement in the 
wrongful omission.5 

Responding to situations like that 
just described, Congress can pro- 
vide relief (via Section 6013(e) ) 
for the “innocent spouse” from 
joint and several liability with 
respect to an omitted item of in- 
come if the following conditions 
are met: 

(a) An amount properly includ- 
able in gross income on the joint 
return must have been omitted 
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from income and said amount must 
be in excess of 25 percent of the 
amount of gross income stated in 
the return; 

(b) The “innocent spouse” must 
be able to establish that in signing 
the return, he or she did not know 
of, and had no reason to know of, 
such omission; and 

(c) Taking into account whether 
the “innocent spouse” significantly 
benefited, directly or indirectly, 
from the item omitted from gross 
income, and taking into account all 
other facts and circumstances, it 
must appear inequitable to hold 
the “innocent spouse” liable for the 
deficiency in tax attributable to 
such omission from income. 


With respect to the fraud penal- 
ty, a new sentence was added to 
Section 6653(b) stating that the 
penalty shall not apply with respect 
to the tax of a spouse unless some 
part of the underpayment is due 
to the fraud of such spouse. This 
change may benefit the “innocent 
spouse” even though the require- 
ments for relief under Section 6013 
(e) cannot be satisfied. 


Six key cases have been decid- 
ed as of this writing involving the 
provisions of P. L. 91-679. Wissing 
v. Commissioner C. A. 6th), decid- 
ed April 13, 1971 (71-1 U.S.T.C. 
Par. 9360); Dosek v. Commissioner, 
decided July 6, 1971 (P-H T. C. 
Memo. Dec. 71,160); Joss v. Com- 
missioner, 56 T. C. No. 27 (1971); 
Stone v. Commissioner, 56 T.C. No. 
21 (1971); Cain v. Commissioner, 
decided March 11, 1971 (P-H T.C. 
Memo. Dec. 71,045); and U.S. v. 
Maxwell (N.D. Tex.), decided May 
26, 1971 (71-1 U.S.T.C. Par. 9491). 

In the initial case, Cain v. Com- 
missioner, supra, amounts received 
as payoffs by county commissioners 
of roads were omitted from income. 
Two wives who had signed joint 


returns with their husbands were 
relieved of liability for the resulting 
tax deficiencies and fraud penalties 
because of Sections 6013(e) and 
6653(b) as amended. The Tax 
Court held that in each instance 
the amount omitted from gross in- 
come was in excess of 25 percent 
of the gross income reported, the 
wives had no reason to know of 
the omissions, and they did not 
significantly benefit from the items 
which were omitted. Thus, com- 
plete relief was provided for the 
“innocent spouses.” 

The first appellate decision, 
Wissing v. Commissioner, supra, 
involved the embezzlement situa- 
tion and climaxed a long and ar- 
duous journey through the courts 
for the parties. This case originally 
was litigated in the Tax Court 
under Mrs. Wissing’s previous 
married name, Huelsman v. Com- 
missioner, decided May 22, 1968 
(P-H T.C. Memo. Dec. 68,095). 
Here, H embezzled more than 
$100,000 over a three-year period 
and omitted the income from the 
joint returns signed by W and him. 
W had no knowledge of H’s activi- 
ties and did not derive any benefit 
from the embezzled funds. Later, 
the wife, divorced and remarried, 
tried to avoid joint and several 
liability. 

The Tax Court, recognizing the 
harsh result, originally determined 


Edward Heilbronner of Miami grad 
uated cum laude from University of 
Miami Law School in 1963 and the 
following year earned the LL.M. from 
New York University in taxation. At 
NYU he had a Kennesson Fellowship 
and worked as a student editor of 
Tax Law Review. Since 1968 he has 
been a member of the firm of Sparber, 
Zemel, Roskin & Heilbronner, P.A. 
He edits this column on behalf of the 
Tax Section, Benjamin Schwartz, 
chairman. 
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W liable for the tax and penalties 
due. The Sixth Circuit [416 F. 2d 
477 (1969)] vacated the Tax 
Court's decision stating that it was 
dissatisfied with the “skimpy rec- 
ord” in support of the Tax Court’s 
finding that W had voluntarily 
signed the returns. 

On remand, the Tax Court [54 
T.C. 1428 (1970)] held further 
hearings, made supplemental find- 
ings of fact, and, in a reviewed 
decision, again found W’s signa- 
tures to have been voluntarily given 
and held her liable. 

W then appealed to the Sixth 
Circuit Court for the second time. 
While the case was pending, P.L. 
91-679 was enacted. As a result, the 
Commissioner conceded years 1963 
and 1965 but would not concede 
1964 since the omission was less 
than 25 per cent of gross income. 
This time, the Sixth Circuit agreed 
with the Government and W was 
held liable with respect to 1964. 

In Stone v. Commissioner, supra, 
‘the Tax Court would not impose 
the fraud penalty against W, who 
filed a joint return with H, though 
H had been convicted of wilful 
evasion. H, a physician, grossly un- 
derstated his income for three con- 
secutive years. Under amended 
Section 6653(b), the Commissioner 
failed to show fraud by W. W was 
unable to get Section 6013(e) re- 
lief because she did not prove that 
she did not know or had no reason 
to know of the omissions from 
income. 

In Joss vy. Commissioner, supra, 
previously wed W got a divorce 
from her second husband and an 
order that he pay alimony until she 
remarries. She neglected to tell him 
that she had married a third time. 
H No. 2 continued to make pay- 
ments although no longer obligated 
to do so. H No. 2 some years later 
secured an unjust enrichment judg- 
ment against W for $23,000. H No. 
3.and W failed to include the $23,- 
000 in income on their joint return. 
The Tax Court found same includ- 
able under the James® (embezzle- 
ment) principle! 

The failure to report the $23,000 


resulted in the omission of more 
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than 25 per cent of the gross in- 
come reported on the return for 
the particular year involved. So H 
No. 3 sought relief from the tax 
under new Section 6013(e). The 
court held that H No. 3 was aware 
of the $23,000 payment when he 
signed the joint return. Thus, no 
relief. 

In Dosek v. Commissioner, supra, 
Mrs. Dosek could not be relieved 
of liability for the tax deficiency 
arising from income due to forgive- 
ness of indebtedness owed by her 
and H because the income was at- 
tributable to both of them. She 
knew of the omission when she 
signed the joint return and she 
obviously derived significant direct 
benefit as a_ result of the 
forgiveness. 

Finally, in U.S. v. Maxwell, supra, 
the District Court for the Northern 
District of Texas denied relief to 
W on the ground that while new 
Section 6013(e) applied to all 1939 
and 1954 Code years, those years 
must be open years. Here, the Tax 
Court in 1964 determined that H 
and W were liable for a tax defi- 
ciency. In the instant litigation 
brought by the Government to col- 
lect the deficiency, W raised the 
new “innocent spouse” provisions. 
However, the court held that the 
prior unappealed Tax Court deci- 
sion was binding whether or not 
the “innocent spouse” defense 
would have been applicable had 
the law been changed at the time 
of the Tax Court case. 


eres 
“Oh good, your case is finished and it 
isn’t even midnight! Let’s go out and 
celebrate!” 


This writer's analysis of new 
§6013(e), in light of the above 
cases, evokes the following con- 
clusions and questions: 

(a) Obviously, if the require- 
ments of the sections can be met, 
significant relief is attainable for 
the “innocent spouse.” It is note- 
worthy thet benefits are attainable 
in omiss a situations even though 
the omission is due to reasons other 
than embezzlement, theft or similar 
activities. 

(b) Why is relief limited solely 

to situations of omissions from gross 
income? Should relief continue to 
be denied the “innocent spouse” in 
situations where there have been 
fraudulent overstatements of de- 
ductions by H?? Also, why preclude 
relief in situations involving omis- 
sions of less than 25 per cent of 
the reported gross income? Cannot 
significant and detrimental tax de- 
ficiencies result in situations where 
the 25 per cent rule cannot be met? 
Again, attention should be directed 
to the curious result of the Wissing 
case. 
(c) What is meant by significant 
direct or indirect benefit? Dosek 
and the House and Senate Commit- 
tee Reports® are somewhat helpful 
in this respect. The committee re- 
ports state that ordinary support is 
not within the meaning of signifi- 
cant benefit. Unusual support or 
transfers of property to the spouse 
would constitute significant benefit. 
Is the accumulation of wealth by 
H, which may eventually pass to 
W on H’s death, a significant in- 
direct benefit? How about if H has 
an existing will leaving all of his 
assets to W? 

(d) What is meant by the phrase 
“taking into account all other facts 
and _ circumstances?” Does _ this 
clause add an additional element of 
proof required for relief in cases 
where the spouse can show that she 
received no significant benefit from 
the omitted funds? The committee 
reports indicate that this is not the 
case. They imply that even if the 
Commissioner is able to show sig- 
nificant benefit, if “all the other 
facts and circumstances” show it 
would be inequitable to find the 
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spouse liable, liability should not 
be determined. However, the stat- 
ute, as enacted, does not read like 
the committee reports and may be 
en pe as requiring some addi- 
tional showing besides no signifi- 
cant benefit in order for the spouse 
to satisfy the Commissioner and the 
courts that it would be inequitable 
to hold her liable for the deficiency 
attributable to omission. 

The author submits that P.L. 91- 
679 is a step in the right direction. 
Perhaps the fact that the statute 
was adopted during the final days 
of the 91st Congress accounts for 
the deficiencies in the law as 
— Hopefully, §6013(e) will 

e amended to clarify existing pro- 
visions and to add new ones to 
further benefit the “innocent 
spouse.” 


Other Developments 


1. A resident physician secured 
deductions for expenses of an office 
in his home even though the office 
was not required by the hospital 
employing him as a condition of his 
employment. The Tax Court, reject- 
ing the Commissioner's argument 
that such a condition must exist, 
held that the home office was “ap- 

ropriate and helpful” and, there- 
ore, the expenses constituted 
ordinary and necessary business 
expenses. Dietrich v. Commissioner, 
decided July 6, 1971 (P-H T.C. 
Memo. Dec. 71, 159). 

2. The Second Circuit Court af- 
firmed a reviewed Tax Court find- 
ing that a will bequeathing all of 
decedent's property to his wife, 
with remainder to his daughter if 
his wife survives him but dies be- 
fore his will is probated, created 
a terminable interest in the wife 
resulting in the loss of the marital 
deduction. The court found that 
under the New York law, the pro- 
bate of a will could take more than 
six months, the maximum survival 
period which may be inserted with- 
out creation of a terminable interest 
under §2056 of the Code. 

With respect to an unrelated 
issue, the Second Circuit Court also 
determined that a death benefit 
paid by a family corporation to 
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decedent’s widow was a transfer 
taking effect at death ( §2037) and 
was includable in the decedent's 
~ estate. In the past, similar 

eath benefits have escaped inclu- 
sion. See, e.g., Kramer v. United 
States, 406 (F.2d 1363 Ct. Cl., 
1969). The interesting facet of the 
instant case really is not the finding 
of a reversionary interest in the 
estate, which was clearly present, 
but the determination that the de- 
cedent had made the “transfer” 
necessary for Section 2037 to apply. 
This has been the hurdle which the 
Government has usually not been 
able to overcome in the death bene- 
fit cases. The Second Circuit Court 
related two events six years apart in 
order to make this crucial finding. 
Estate of Fried v. Commissioner 
(C.A. 2d), decided July 13, 1971 
(71-2 U.S.T.C. Par. 12796). 

3. The basic integration rate 
for integrating qualified retirement 
plans with Social Security has been 
raised from 30 percent to 37 1/2 
percent under Treasury Regulation 
amendments now finally adopted 
by the Internal Revenue Service. 
The changes reflect recent in- 
creases in Social Security benefits. 
The basic integration rate had 
been 37 1/2 percent from 1957 
until November, 1968, when the 
maximum spread was dropped to 
30 percent. Generally speaking, the 
integration concept enables the tax 
planner to secure a greater alloca- 
tion of plan contributions to off- 
cers, stockholders and highly com- 
pensated employees than would 
otherwise be available. The IRS’s 
latest changes enhance these pos- 
sibilities. See Treas. Reg., Sections 
1-401-3(e) (2); T.D. 7134 (July 21, 
1971). 


Guest Editors; Tax Ideas 


Anyone desiring to be a guest 
editor of Tax Law Notes during the 
coming year should communicate 
directly with Edward Heilbronner, 
Editor, at 100 North Biscayne 
Boulevard, Miami 33132. 

Also, if a reader has an idea or 
comment concerning a tax matter 
which he feels would be of interest 
to the Bar membership, the editor 


shall be pleased to include these 
items in Tax Law Notes. In this 
way, this column can facilitate a 
meaningful exchange of tax ideas 
among members of the Bar. 


FOOTNOTES 


*All section references refer to the 
Internal Revenue Code of 1954 unless 
otherwise stated. 

*P. L. 61-679, 84 Stat. 2063. 

*Section 6013(d). 

“See, for example, Clarke v. Commis- 
sioner, 54 T.C. 1149 (1970); Scudder v. 
Commissioner, 48 T.C. 36 (1967), rev'd, 
405 F.2d 222 (C.A. 6th, 1968). 

"In fact, in the Scudder case, the em- 
bezzled funds were taken from the “in- 
nocent spouse.” Thus, W lost the funds 
and the tax case in the Tax Court. 

*James v. U.S., 366 US 213 (1961). 

*Can Congress’s failure to act with 
respect to overstated deductions be justi- 
fied by the fact that those deductions 
appeared on the face of the return and 
the “innocent spouse” should have ob- 
jected to them? 

*H. Rept. No. 1734, 91st Cong. 2d 
Sess. (1970); S. Rept. No. 1537 91st 
Cong. 2d Sess. (1970). 
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EQUAL JUSTICE UNDER 


The Florida Supreme Court has 
issued a clear call to the Florida 
Legislature to revise the state's 
abortion statute (§797.01), warn- 
ing that the statute will probably 
not survive a constitutional attack. 
In fact, the Supreme Court has 
come quite close to declaring the 
statute unconstitutional. 

In Walsingham v. Florida, Case 
No. 40,210 (filed July 12, 1971), 
the Supreme Court reversed the 
convictions of appellants of con- 
spiracy to commit abortion. The 
court refused to base its holding 
upon the constitutional questions 
raised by appellants, preferring in- 
stead to set aside the convictions 
because of erroneous instructions 
given by the trial judge to the 
jury. However, in an opinion writ- 
ten by Justice Adkins, five mem- 
bers of the court took the occasion 
to present a lengthy and thorough 
analysis of the constitutional defi- 
ciencies present in Florida’s exist- 
ing abortion law. 

Florida’s abortion statute, as ju- 
dicially construed, proscribes any 
artificially induced termination of 
pregnancy unless the términation 
is “necessary to preserve the life of 
such mother, or shall have been ad- 
vised by two physicians to be 
necessary for such purpose.” Carter 
v. Florida, 155 So. 2d 787 (Fla. 
1963). This exception to the gen- 
eral proscription differs from the 
District of Columbia’s abortion 
statute, recently considered by the 
United States Supreme Court in 
United States v. Vuitch, 28 L. Ed. 


The Equal Justice Under Law coiumn 
is edited by Barry G. Craig on behalf of 
the Legal Aid and Indigent Defendant 
Committee, John E. Smith, chairman. 
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Florida Supreme Court Questions Constitutionality of Abortion Statute 


2d 601 (1971), in that the Florida 
statute apparently does not permit 
abortions necessary to preserve the 
mother’s health, at least when there 
is no significant risk of death. 

Limiting permissible terminations 
of pregnancy to those necessary to 
preserve the mother’s life, observes 
Justice Adkins, raises a“. . . seri- 
ous question as to whether the 
Florida statute violates the well- 
settled principle that no person may 
be required at peril of life, liberty 
or property to speculate as to 
the meaning of penal statutes.” The 
statutory terminology, argues Jus- 
tice Adkins, attempts to define a 
medical problem in terms which 
are not understandable by the med- 
ical profession. Quoting a three- 
judge federal court’s evaluation of 
Texas’ abortion statutes, Justice 
Adkins asks: 

How likely must death be? Must 
death be certain if the abortion is not 
performed? Is it enough that the woman 
could not undergo birth without an as- 
certainable higher possibility of death 
than would normally be the case? What 
if the woman threatened suicide if the 
abortion was not performed? How immi- 
nent must death be if the abortion is not 
performed? Is it sufficient if having the 
child will shorten the life of the woman 
by a number of years? Roe v. Wade, 
314 F. Supp. 1217, 1223. 

The Supreme Court expresses 
particular concern that Florida’s 
abortion statute has not kept pace 
with the increasing medical rec- 
ognition of the importance of 
psychological well-being to an 
individual’s life and health. Jus- 
tice Adkins writes: 

The continuance of the sole exception 
to the abortion statute of the necessity 
to save life is a refusal to recognize the 
advance of medical science in its under- 
standing of the mind, and can no longer 
be considered as representing a reason- 


able classification. In effect, the statute 
says that a woman whose continued 
physical life is threatened by pregnancy 
may secure appropriate medical help, 
but that a woman whose sanity is md 
threatened must be condemned to a con- 
tinuing existence without the human at- 
tributes of intelligence and reason. Our 
society should not condone such a classi- 
fication as reasonable. 


Also, the court should entertain seri- 
ous reservations regarding the exclusion 
from the right to abortion of the victims 
of forcible rape or the minor who is 
pregnant as the result of an uninvited 
incestuous relationship. The better view is 
that the interest of such women in being 
relieved from the consequences of the 
violations of their body should, in a civi- 
lized society, be deemed superior to the 
interest of the unborn child conceived 
in violence or lust. 


In a separate opinion, concurred 
in by Justice Adkins, Justice Ervin 
asserts that the Florida abortion 
statute violates a fundamental con- 
stitutional right of privacy as well. 
“A woman's right to privacy from 
state intrusion in the personal ‘con- 
trol of her body,” Justice Ervin 
maintains, “is unquestionably a 
fundamental personal liberty. . . . 
To take away her right to total 
control of that body, including the 
elimination of parts of it, the state 
must show a strong, compelling 
and necessary interest.” The justice 
does not exclude the possibility 
that the State of Florida could 
show such an interest in some 
cases. However, he finds that no 
such interest is demonstrated by 
the language of the existing statute. 

In the light of the court’s opin- 
ion in Walsingham, one wonders 
whether Florida continues to have 
a viable statute regulating abortion. 
While the Florida Supreme Court 
has been careful not to hold the 
statute unconstitutional, the strong 
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language of Justice Adkins’ opinion 
may have the effect of a de facto 
declaration of unconstitutionality. 


Prosecutors, one would think, will 
have a far more difficult time con- 
vincing trial judges that prosecu- 


Wives Permitted to Recover for Loss of Consortium 


The Florida Supreme Court has 
also cleaned up the seldom-men- 
tioned but annoying common law 
anachronism that only a man can 
recover for loss of consortium. 
Since 1950 there has been a grow- 
ing trend throughout the country to 
permit a woman the same right of 
recovery; but Florida as recently 
as 1952 rejected any such expansion 
of common law rights. Ripley v. 
Ewell, 61 So. 2d 420 (Fla. 1952). 

In Gates v. Foley, 247 So. 2d 40 


(1971), the Florida Supreme Court 
recognized that despite a compara- 
tively recent decision to the con- 
trary, there existed no reasonable 
basis upon which the law could 
continue to distinguish between the 
relative rights of recovery for loss 
of consortium granted to husband 
and wife. Citing a “flood of author- 
ities” in other jurisdictions revers- 
ing the common law rule, the 
court’s unanimous opinion, written 
by Justice Adkins, recognized that 


Has Florida Adopted the McNabb-Mallory Rule? 


In Florida ex rel. Carty v. Purdy, 
240 So. 2d 480 (1970), the Florida 
Supreme Court vigorously insisted 
that law enforcement officers com- 
ply with Sections 901.06 and 901.23, 
Florida Statutes, requiring that 
persons arrested be brought with- 
out unnecessary delay before a 
magistrate. The court warned that 
the adoption of the McNabb-Mal- 
lory Rule might be compelled by a 
continued failure to comply with 
those statutes. Now, in Oliver v. 
Florida, Case No. 40,458 (filed 
July 7, 1971), the Supreme Court 
has nullified the convictions of two 


juveniles who were taken into cus- 
tody and interrogated prior to be- 
ing brought before a magistrate. 
The court stated that the rationale 
supporting its decision could be 
found in the cases of McNabb v. 
United States, 318 U. S. 332 (1942) 
and Mallory v. United States, 354 
U. S. 449 (1957). The court 
concluded: 


It follows accordingly that the admis- 
sions and incriminating statements made 
by petitioners prior to their appearance 
before the magistrate . . . were inadmis- 
sible as evidence and should not have 
been allowed in at trial. Evidence gained 
through the acquisition of these state- 


Pretrial Publicity—Change of Venue 


The Oliver case is quite clear on 
one point, however. Defendants 
had sought a change of venue be- 
cause a local daily newspaper had 
“featured a transcript of an alleged 
confession made by Oliver . . . pre- 
sented in summarized form, follow- 
ed by selected portions.” Under 
these circumstances, the Supreme 
Court found that defendanis were 
entitled to a change of venue. The 
court stated: 
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[A]s a general rule, when a “confes- 
sion” is featured in news media coverage 
of a prosecution, as here, a change of 
venue motion should be granted when- 
ever requested; we also hold that in the 
case sub judice the voir dire process 
cannot cure the effect of a “confession” 
which has been given news media 
coverage. 

O 


tions of violations of Section 797.01 
should not be dismissed as based 
on an unconstitutional statute. 


the law “must keep pace with 
changes in our society, for the 
doctrine of stare decisis is not an 
iron mold which can never be 
changed.” (At 43.) 


The justice concluded: 


No reasonable suggestion can be of- 
fered any longer to explain the disparity 
in the spouses’ relative rights to secure 
damages for loss of consortium. No reas- 
onable distinctions may be made between 
the wife’s claim for negligent impair- 
ment of consortium and a similar claim 
by her husband. (At 44.) 


ments and admissions by the law enforce- 
ment officers was necessarily inadmis- 
sible as well. 

At first glance, the court’s deci- 
sion appears to be a clear applica- 
tion of the McNabb-Mallory Rule. 
However, in reaching its decision, 
the court relied upon the “totality 
of circumstances” in the case. These 
circumstances included a dispute 
as to whether the Miranda warn- 
ings were properly given and un- 
derstood. The court failed to state 
whether absent Miranda problems, 
the defendants’ incriminating state- 
ments would have been held 
inadmissible. 
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Labor Laws For The General Practitioner 


The practice of labor law pri- 
marily involves application of two 
federal statutes.1 The Labor-Man- 
agement Relations Act regulates 
the interrelationships of private em- 
ployers, employees, and labor or- 
ganizations through the National 
Labor Relations Board. The Fair 
Labor Standards Act regulates 
minimum wage and overtime pay- 
ments to employees through the 
Secretary of Labor, Wage Hour 
Division. 


On the checklist for subjects to 
be considered in the negotiations 
for the purchase or sale of a busi- 
ness there should be a question if 
the seller has recognized a labor 
organization as the employees’ bar- 
gaining representation. If so, is 
there a collective bargaining agree- 
ment or are there negotiations in 
progress? The economics of this 
must be considered. 

The issue is whether the pur- 
chaser is a successor and therefore 
bound to bargain with the labor 
organization or adopt the existing 
collective bargaining agreement. 
This can happen even though the 
negotiations are only on the pur- 
chase of assets. The basic question 
in determining if successorship 
exists is: Has there been a change 
in the employing industry likely to 


Purchase and Sale of Businesses 


Leo P. Rock, Jr. is a partner in the 
firm of Alley, Rock & Dinkel, in 
charge of the firm’s Orlando office. He 
received his Bachelor and J.D. de- 
grees from the University of Florida, 
where he served as executive editor 
of the Law Review. He has engaged 
in labor practice since 1966 and is a 
member of the ABA Labor Law Sec- 
tion and is current vice chairman of 
The Florida Bar Labor Relations 
Law Committee. 
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Yet the overall scope of labor 
law concerns itself with the em- 
ployer's obligations to its employ- 
ees, regardless of whether in the 
private or public sector. The pres- 
ence of a labor organization, desig- 
nated as the employees’ bargaining 
representative, affects the em- 
ployer’s obligations. There are two 
areas with which the labor lawyer 
is not involved directly—workmen’s 
compensation claims and income 
tax and social security payroll 


affect the employees’ sentiments on 
unionization? 

Indicators of no sufficient change 
include a majority of employees 
retained, similarity in supervision, 
product manufactured or service 
rendered, geographical location, job 
functions, and if predecessor's labor 
agreement had a clause making the 
agreement binding on successors. 
If the change, on viewing the total 
circumstances, amounts to little 
more than a change in ownership, 
the duty to bargain with the certi- 
fied employee representative will 
continue.” 

The policy behind this carryover 
of the bargaining obligation is that 
collective bargaining and agree- 
ments produced by it are not 
evolved in the ordinary contract 
relationship. Being a generalized 
code governing the whole employ- 
ment relationship, it is the “com- 
mon law of a particular industry or 
of a particular plant,” and the na- 
tional federal labor policy favors 
extending this duty to preserve in- 
dustrial peace. (John Wiley & Sons 
v. Livingston, 376 U.S. 543 (1964 ).) 

The need for an attorney who is 
involved in purchase and sale ne- 
gotiations between businessmen to 


deductions. 

The general practitioner, in ad- 
vising clients on purchase and sale 
of businesses, collections by gar- 
nishment, use of credit reports, 
safety and health standards as to 
work place or equipment produc- 
tion, establishing pension, profit 
sharing, and welfare plans, or cer- 
tain employee claims, is within an 
area affecting the employer-em- 
ployee relationship and the em- 
ployer’s obligations thereunder. 


consider the economic impact of an 
existing collective bargaining agree- 
ment has become even greater be- 
cause of the NLRB’s position that 
the purchaser may have to adopt 
and apply the existing contract. The 
purchaser in Wm. J. Burns Int'l. 
Detective Agency, 182 NLRB No. 
50 (1970) had to abide by the 
predecessor's union agreement, The 
NLRB felt there was no inequity 
in making the purchaser “. . . stand 
in the shoes of his predecessor. 
He (the purchaser) can make 
whatever adjustments the accep- 
tance of such obligation may dic- 
tate in his negotiations concerning 
the takeover of the business.” 

Although the U. S. Court of Ap- 
peals for the Second Circuit refused 
enforcement of the portion of the 
Board order requiring adoption of 
the agreement, Wm. J. Burns v. 
NLRB, F.2d (2d C.A. 1971); 65 
LC para. 11, 696, the NLRB does 
not consider itself bound by that 
decision as to subsequent cases, 
particularly in other circuits. So the 
exposure still exists. 


This column was written on behalf of 
the Labor Relations Law Committee by 
Leo P. Rock, Jr., Tampa, editor; Joseph 
Z. Fleming, Miami, chairman. 
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Collections, Garnishments 


On July 1, 1970, the Federal 
Government entered the realm of 
collections by wage garnishments 


through Title III of the Consumer- 


Credit Production Act, 15 U.S.C. 
Sections 1671-1677. Its coverage is 
the broadest possible; no employer 
is excepted. Basically, it prohibits 
the use of wage garnishments 
where the debtor-garnishee would 
have less than $48 per week take- 


Use of Credit Reports 


On April 25, 1971, the Fair 
Credit Reporting Act, 15 U.S.C., 
Section 1681, et seq., took effect. 
This act is consumer oriented, pro- 
tecting them against false, outdated 
and inaccurate information sup- 
plied by a Consumer Reporting 
Agency. Attorneys representing fi- 
nancial institutions, loan agencies, 
and credit bureaus should be aware 
of this legislation. 

Under the Act, a consumer is 
defined as “an individual.” A cov- 
ered report is one, either oral, writ- 
ten or in any form, containing 
information, given by a consumer 
reporting agency, having a bearing 
on an individual's credit worthi- 
ness, credit standing, credit capac- 
ity, character, general reputation, 
personal characteristics or mode of 
living. The consumer reporting 
agency is any person, who for 
monetary fees, dues, or on a co- 
operative nonprofit basis, is regular- 
ly involved in furnishing such in- 
formation, as mentioned above in 


home pay.* 

The garnishment could cause the 
garnishee to have less than $48 per 
week if the source of the debt is: 

(1) Court order for the sup- 
port of any person, 


(2) bankruptcy 
court order, 


(3) State or 
liability. 


federal tax 


a covered report, to third persons. 
Agencies are not permitted to re- 
lease information on adjudicated 
bankruptcies occurring more than 
14 years before the request. They 
cannot report the following if they 
occurred more than seven years be- 
fore the request: suits or judgments 
unless applicable statute of limita- 
tions is longer and if it applies; tax 
liens; accounts placed for collec- 
tions or charged to profit and loss; 
records of arrest, indictment or con- 
viction; and any other item of ad- 
verse information. The exceptions 
to reporting this information would 
be for a credit transaction or life 
insurance underwriting in excess of 
$50,000 or for employment at an 
annual salary above $20,000. 
Consumer reporting agencies are 
obligated not to release credit in- 
formation unless required by court 
order, have a written request by 
the consumer himself, or it is fur- 
nished to a person whom the 
agency believes has a need for the 


Occupational Safety and Health Standards 


While it will take safety engi- 
neers and industrial hygienists to 
advise on the technical require- 
ments of the Occupational Safety 
and Health Act, which became 
effective April 28, 1971, attorneys 
will also be involved. 

Employers have recently received 
a booklet from the U.S. Depart- 
ment of Labor explaining record 
keeping requirements, and a Notice 
to Employees to be posted at the 
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place of employment. Occupational 
injuries and illnesses that must be 
recorded on a log within 48 hours 
of their occurrence or employer 
knowledge thereof are: 

(1) Fatalities, regardless of the 
time between injury and death, or 
the length of the illness, 

(2) Lost workdays cases, other 
than fatalities that result in lost 
workdays, 

(3) Nonfatal cases without lost 


More stringent state laws are not 
affected by this statute. Thus, the 
debtor protection of Florida Statute 
222.11 for the earnings from per- 
sonal labor or services by the head 
of a household has not been pre- 
empted. The law also provides that 
an employee may not be discharged 
from his job because of garnish- 
ment proceedings over one debt. 


information concerning a credit 
transaction or extension of credit, 
employment purposes, insurance 
application, obtaining of govern- 
mental license for position involv- 
ing fiscal responsibility or for a 
legitimate business need in connec- 
tion with a business transaction. 

Under certain circumstances, the 
Act requires a person who has re- 
quested credit information to give 
written notice to the individual 
about whom the information was 
requested. 

If a person using a consumer 
report denies credit, insurance for 
personal, family or household pur- 
poses, ar employment, then the 
person must notify the consumer 
(individual) of the name and ad- 
dress of the agency furnishing the 
credit information. The individual 
can then demand a copy of the 
information. The act permits civil 
liability for violations of the statu- 
tory requirements. 


workdays, which result in transfer 
to another job, termination of em- 
ployment, require medical treat- 
ment (beyond first aid), or involve 
loss of consciousness or restriction 
of work or motion. Also included 
are diagnosed occupational _ ill- 
nesses, such as those caused b 
exposure to environmental factors 
associated with employment; e.g., 
skin disease, respiratory conditions 
due to smoke or dust, poisoning 
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through toxic agents, noise-induced 
hearing loss, etc. 

This log is to be summarized 
annually and forwarded to Wash- 
ington, with a copy posted for 
employees. File copies are to be 
retained five years. A special report 
to the Secretary of Labor, however, 
is required for each accident or 
health hazard that results in one or 
more fatalities or hospitalization of 
five or more employees. This report 
is due within 48 hours of the 
occurrence. 

The Occupational Safety and 
Health Administration has estab- 
lished some priority guidelines on 
the inspection and enforcement of 
the Act. They will begin with major 
catastrophies, such as fires and ex- 
plosions; next fatalities or serious 
injuries such as dismemberment 
affecting five or more employees; 
and then the target industries. It 
was determined that the number of 
injuries per 1,000,000 man hours of 
work was too high in the following 


Pension, Profit-Sharing And 


When an attorney is asked to 
prepare a pension or profit-sharing 
plan, this is normally with a view 
to IRS qualifications on deductibil- 
ity of payments. However, ques- 
tions should be asked if a union 
represents the employees and how 
payments are to be made. Welfare 
plans providing trust funds to cover 
hospitalization, accident, or medi- 


cal payments are also within the 


area, 

Aside from the fact that an em- 
ployer must bargain with the union 
over such plans, Section 302 of the 


Employees Claims 


A situation can arise in which 
a general practitioner is asked to 
represent one or more employees in 
a claim that would involve both the 
employer and the union as defen- 
dants. The most common employee 
claim results from a Wage-Hour 
Department investigation where 
the employee has been informed 
he is due some back wages. It may 
be, however, that the questioned 


526 


LABOR LAW REVIEW: Occupational Safety standards 


industries: meat and meat products, 
roofing and sheet metal, lumber 
and work products, longshoreing, 
and mobile homes and miscellane- 
ous transportation equipment. 
Thus, these are the target indus- 
tries to receive attention. 

Novel aspects of this new law 
are: 

(1) The imposition of minimum 
work place safety and _ health 
standards. 

(2) Provision for employee rep- 
resentative to accompany inspec- 
tor during a tour of work place. 

(3) Employee participation in 
notification of inspection results 
plus right to question time allowed 
for abatement of hazard. 

(4) Civil penalties for deter- 
mined hazards which if nonserious 
may be up to $1,000, but manda- 
tory $1,000 per serious hazard; up 
to $1,000 a day for failure to 
correct a hazard after time set for 
the abatement, and up to $1,000 
for any violation of the posting 


Welfare Plans 


LMRA has restrictions on employer 
payments to unions and trust funds 
established for pension or welfare 
benefits. The Act requires these 
funds to be for the exclusive benefit 
of the employees of the contribut- 
ing employer and their families or 
dependents, and other employees 
of similar contributory employers. 
The payments from the fund princi- 
pal or income must be for medical 
or hospital care, pensions, death 
benefits, or for related health in- 
surance coverage. 


pay practice is set out in the collec- 
tive bargaining agreement. 

The cause of action that has 
more typically involved the em- 
ployer and the union as codefen- 


dants is where one or more 
employees have been terminated or 
denied some benefit, which they 
believe they were entitled to under 
a collective bargaining agreement. 
After filing a grievance, the em- 


requirements. 
(5) Criminal penalties for wilful 


violation of any standard rule, 
order, or regulation that caused 
death to an employee, plus other 
criminal sanctions for giving ad- 
vance notice of inspections or false 

On whether violation is serious 
or nonserious, Section 17 (k) 
states: 

A serious violation should be deemed 
to exist in a place of employment if there 
is a substantial probability that death or 
serious physical oo could result from a 
condition which exists, or from one or 
more practices, means, methods, — 
tions or processes which have on 
i or are in use, in such place of 
— oyment unless the employer did not, 
and could not with the exercise of rea- 
sonable diligence, know of the presence 
of the violation. 

The contingency of mandatory 
civil penalties of $1,000 per hazard 
rests upon a very broad definition. 
Furthermore, the Act envisions 


granting only 15 days to abate the 
hazard. 


Although many labor organiza- 
tions have established such plans 
on a nationwide or regional b a asis, 
one may be established locally. If 
so, the reporting requirements of 
the Welfare and Pension Plans Dis- 
closure Act, 29 U.S.C., Sections 301 
et seq., should be considered. Also, 
consideration should be given to 
the category of employees who 
would be eligible under the pea 
so it is not discriminatory based on 
whether the eligible participant is 
a union member or not. 


ployer and union settle the griev- 
ance prior to arbitration. If the 
union is not diligent in processing 
the grievance, or there are ques- 
tionable grounds under which the 
employer and union settle the 
grievance, the employee or group 
of affected employees may jointly 
have a claim against the union for 
breach of its duty of fair represen- 
tation of the employees and the 
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employer. A claim may result from 
his being party to the agreement 
providing tor the settlement of the 
grievance on a contractual nexus 
theory, or for having breached the 
contract in the first instance which 
gave rise to the filing of the griev- 
ance, and therefore there should be 
an apportionment of the damages. 
(Vaca v, Sipes, 386 U.S. 171 (1967).) 

This discussion briefly touches on 
some laws affecting the employer- 
employee relationship. Whenever 
an employer makes an adjustment 
in his ‘seers to comply with a 
particular state or federal require- 
ment, he should be mindful of 
employee reaction to the change. 
Although the change may be neces- 
sary, the manner in which it is 
implemented may be in conflict 
with an existing collective bargain- 
ing agreement. If there is no agree- 
ment in effect, it may be inter- 
preted by the employees in such 
a manner that they feel they need 
union representation as a check 
and balance against unilateral ac- 
tion by an employer. D0 


In the articles appearing in this 
column, it is intended to provide 
information on new statutes or reg- 
ulations, and changes in existing 
decisional law of general interest. 
This approach is an attempt to 
make the column meaningful to all 
readers and aid them in their prac- 
tice, rather than be an esoteric dis- 
cussion solely of concern to labor 
law practitioners. 


FOOTNOTES 


*The U.S. Department of Labor, in its 
1964 Bulletin No. 262 on Federal Labor 
Laws and Programs, listed over 30 
separate federal statutes covering labor 
laws and programs applicable to em- 
ployees in private employment. Since its 
publication, the Civil Rights Act, Age 
Discrimination Act, the Postal Reform 
Act, and Occupational Safety and Health 
Act have been enacted, plus a revised 
Federal Executive Order for Federal Em- 
ployees. This is all in addition to state 
statutes concerning public employees. 
The very recent Presidential Executive 
Order requiring a wage-price freeze has 
had a tremendous impact, the ramifica- 
tions of which are still developing. 
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*Circumstances during the takeover, 
however, may give rise to the purchaser 
asserting a good faith doubt of the 
union’s majority status. This should be 
based on objective considerations, and 
the NLRB could conduct an election to 
determine the employee's present senti- 
ments on unionism. 

*The statute provides for a computa- 


tion of 30 times the applicable minimum 
wage, which is now $1.60 per hour. It 
also provides that garnishment cannot 
exceed the lesser of $48 or 25% of the 
employee's disposable earnings for that 
week. 

‘This legislation was the subject of this 
column in the June 1971 issue of the 
Journal at 367. 
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THE NATIONAL FUND .. . J. Ernest Collins, 
Donn Gregory, Fletcher G. Rush and Paul J. 
Stichler attended a meeting of the directors of 
the National Attorneys’ Title Assurance Fund, 
Inc., the National Fund, on August 27 at O'Hare 
Airport in Chicago. A need for participation in 
the National Fund by lawyers and bar-related 
title assuring organizations, including the Florida 
Fund, was discussed. The National Fund does 
not and will not operate in states where a bar- 
related title assuring organization now exists, 
but help is needed to expand the operation of 
the National Fund into states where lawyers 
have a need for a title assurance fund. Upon 
adjournment of the director’s meeting, the Flor- 
ida representatives attended a meeting of the 
Special Committee on Lawyers’ Title Guaranty 
Funds of the American Bar Association in Du- 
luth, Minnesota, at which meeting the committee 
organized its work effort for the year 1971-72. 
Donn Gregory is a member of that committee. 


SPECIAL COMMITTEE MEETS .. . A meeting of 
the Special Committee on Lawyers’ Title Guar- 
anty Funds of the American Bar Association was 
held in New York July 2-4 in conjunction with 
the annual meeting of the ABA. In attendance 
from the Florida Fund were J. Ernest Collins 
and Paul J. Stichler. Reports were received on 
the plans of the National Fund to expand into 
states not now having bar-related title assuring 
organizations and on the progress of the Georgia 
Fund. Next year the committee plans to make a 
comparative study of the operations of the exist- 
ing bar-related title assuring organizations stated 
in the committee's Pamphlet No. 2. 

Professor D. Barlow Burke of American Uni- 
versity appeared before the committee to discuss 
the survey of closing costs he is conducting for 
HUD. The survey will include buyer and seller 
costs but will not include purchase price and 
discount points. The report will contain recom- 
mendations for administrative action, proposed 
federal legislation, and legislation to be urged 
on the states. 


LAW SCHOOL AWARDS ANNOUNCED .. . Win- 
ners in The Fund’s Law Student Awards Pro- 
gram for papers written on subjects of real prop- 
erty law have been announced by the University 
of Florida, Stetson University and University of 


News and Notes 
Lawyers’ Title Guaranty 


Fund 


Miami. The Fund awarded the first prize of $75 
to Gary W. Kinder of Fort Lauderdale, an Au- 
gust 1971 University of Florida graduate, for his 
paper entitled “A New Argument Against the 
Sale of Swampland in Florida—Will It Hold 
Water?” First place award winners from Stetson 
University were Peter O. Brick of Westport, Con- 
necticut, and Peter Rotella of Norwich, Connect- 
icut, who coauthored a paper entitled “Racial 
Discrimination in Housing—an Old Remedy, a 
New Approach.” The third $75 winner was Uni- 
versity of Miami student Charles B. Hankel III 
of Pompano Beach for his paper entitled “The 
Lease as a Financing Device.” 

Each of the winning papers will be entered 
in statewide competition. The winner will re- 
ceive an additional prize of $125 known as the 
“Chairman's Award” to be presented by the cur- 
rent chairman of The Fund's Board of Trustees. 


ANNOUNCING 1971-1972 AWARDS PROGRAM 
. .. The Fund has announced the Law Student 
Awards Program for 1971-1972 for outstanding 
legal papers to be written on any subject in the 
field of real property law by law school students. 
Rules of entry have been mailed to the law pro- 
fessors at each of Florida’s colleges of law for 
distribution among students. First, second and 
third place awards of $75, $50 and $25 will be 
made by The Fund. An additional “Chairman’s 
Award” of $125 will be presented for the state 
winner. 


BOARD OFFICERS ELECTED . .. At the June 16, 
meeting of the trustees at the Doral Country 
Club in Miami, board officers were elected to 
serve one year commencing July 1, 1971, as 
follows: Robert F. Sauer, Key West, Board chair- 
man; W. Henry Barber, Gainesville, chairman of 
Executive Committee; and Donn Gregory, Tam- 
pa, treasurer. 
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LEGAL SECRETARIES . . . Raymond E. Trescott, 
executive vice president of Lawyers’ Title Ser- 
vices, Inc., of Broward County, was recently 
made an honorary member and was presented 
with a plaque from the Fort Lauderdale Legal 
Secretaries Association. 

The 20th Annual Convention of The National 
Association of Legal Secretaries, International, 
was held July 25-29, 1971, in Tulsa, Oklahoma, 
and once again Florida walked off with many 
awards: History Book Award, Local Class I, 2nd 
place—Pensacola; History Book Award, Local 
Class II, Ist place—Fort Lauderdale; History 
Book Award, State Class II, lst honorable men- 
tion—Florida; and Local Publications, lst place— 
Orange County for their publication Law and 
Le Gals. 

Florida was most ably represented by Na- 
tional Director Mrs. Ruth Krontz, secretary to 
Fund member T. J. Hawkins of Lake Worth. In 
1973 the 22nd annual convention will be hosted 
by the Fort Lauderdale chapter. 


DREES SPEAKS ON TITLE INSURANCE .. . On 
June 30, Vice President Harold A. Drees spoke 
at a luncheon meeting of the South Orlando 
Kiwanis Club. His talk encompassed the history 
of title insurance, some general misconceptions 
concerning title insurance coverage, and a report 
on some ot the more interesting claims that have 
arisen under title insurance contracts. Mr. Drees 
is a former member and director of the South 
Orlando Kiwanis Club. 


TITLE NOTE BY FUND ATTORNEY . . . PARTY 
WALLS . . . Esquire Estates, Inc. v. Krakow, 249 
So. 2d 503 (3d D.C.A. Fla. 1971). 

A true party wall usually arose at common 
law from a situation where two adjoining build- 
ings on adjacent properties had common owner- 
ship and were subsequently sold to separate 

arties, It was reasoned that under these circum- 
stances the law implied an easement in both 
parties to the use of the common wall. 

The question in the instant case was whether 
a common wall was a party wall. Building num- 
ber 1 was erected in 1919 and building number 
2 was built on adjacent property in 1920. The 
rear of building number 2 was attached onto the 
rear 20 feet of the east wall of building number 
1. The common wall area was actually on the lot 


of building number 1 and building number 2 
encroached upon the other lot by one inch. The 
method by which building number 2 was at- 
tached to building number 1 was such that it 
was not observable without demolition. 

The owner of building number 1 began to 
demolish his building. During the demolition the 
situation as to the common wall was discovered. 
The owners of building number 2 brought suit to 
enjoin the demolishing of the common wall. They 
alleged that the wall was a party wall and had 
existed for more than 20 years. The trial court 
found that an easement in the nature of a party 
wall existed in favor of the owners of building 
number 2 and granted an injunction. 

The owner of building number 1 appealed 
the injunction. The district court of appeal re- 
versed the trial court. The basis was the lack of 
evidence that the use had been open and obvious 
during the 20-year period and thus no prescrip- 
tive right could have arisen, the lack of evidence 
upon which a party wall agreement could be 
presumed, and no common ownership of the 
buildings. 

While the “party wall” concept dates back to 
the common law in England, there have been 
only three other reported cases in Florida. The 
old case of Orman v. Day, 5 Fla. 385 (1853), 
held that the building of a party wall by the 
owner of a lot gives him no right to claim con- 
tribution from the owner of the adjoining lot 
without the express agreement of the parties. 

The two other cases are Tischler v. Daw- 
son, 68 So. 664 (Fla. 1915), and H. B. Holding 
Co. v. Girtman, 96 So. 2d 781 (Fla. 1957). The 
Tischler case held that an adjoining landowner 
may by his conduct be estopped from claiming 
restaging in a party wall where the wall is in 
fact on the page of another. The Girtman 
case involved a party wall agreement which 
provided for the right to rebuild an existing 
wall and to charge half the cost to the other 
party. The case held such an agreement is effec- 
tive only insofar as it can be executed without 
violating the law. The one in that case was not 
enforced where it violated a city building code 
requirement for new buildings. (See 24 Fla. 
Jur., Party Walls.) 


(By the Staff of Lawyers’ Title Guaranty Fund) 
Adv. 
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Judge Robert Willis ended a decade 
of service as a circuit judge with his 
retirement September 10 from the 
Twelfth Judicial Circuit bench. Judge 
Willis, a former president of the Flor- 
ida School Board Association and ten- 
year member of the Manatee School 
Board, said he hopes to work part- 
time and do some traveling. During 
his career he was active in community 
and state affairs, having served on the 
Florida Tax Council, as a member of 
the White House Conference on Ed- 
ucation and as president of the 
Kiwanis Club. 


Irvine C. Spear and Sherwin Staub- 
er are the new municipal judges in 
Surfside. Judge Spear was appointed 
in June to succeed Judge Eugene W. 
Sulzberger who resigned after 18 
years in that seat. 


News of the Local and State Judiciary 


w 


Circuit Judge Volie A. Williams, 
Jr., of Sanford was one of 12 federal 
and state judges from the area served 
by the U. S. Fifth Judicial Circuit 
Court of Appeals who attended a Re- 
gional Judges’ Conference at the 
Louisiana State University Law 
Center in Baton Rouge in August. The 
conference included discussions of 
court administration, post conviction 
remedies, plea bargaining and habeas 
corpus. 


Harley S. Miller of Plant City 
recently accepted an appointment as 
associate municipal judge. He previ- 
ously had served as a municipal judge 
from 1959-1964, This June he re- 
placed Robert E. Clawson who 
resigned the post. 


These six North Florida attorneys recently were sworn in as U. S. Magistrates 
for the U. 8. District Court, Northern District of Florida, in ceremonies in 
Tallahassee. From left the magistrates are: Charles G. Felder, Gainesville; 
Robert C. Dean, Tallahassee; Thomas N. Tucker, Pensacola; B. Rush Cowherd 
Ill, Marianna; Erwin Fleet, Fort Walton Beach; and J. Ernest Collins, Panama 
City. Fleet, Cowherd and Collins were reappointed, having served in the post 
which formerly was called U. S$. Commissioner. U. S. District Court Judges 
Winston Arnow of Pensacola and David Middlebrooks of Tallahassee performed 
the ceremony, with Supreme Court Chief Justice B. K. Roberts offering remarks. 


(Tallahassee Democrat Photo) 
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Judge Joseph Bailey of Panama 
City ended a 27-year career on the 
bench with his retirement as judge of 
the Fourteenth Judicial Circuit at the 
end of July. Before being named to 
the circuit court 10 years ago, Judge 
Bailey had been a county judge for 
17 years. He was honored at a special 
dinner July 29 given by the Bay 
County Bar Association, 

Panama City lawyer Mercer Spear 
was appointed on August 6 by Gover- 
nor Reubin Askew to replace Judge 
Bailey. The appointment was the first 
made under the new judicial nominat- 
ing commission system. Supreme 
Court Justice Hal Dekle administered 
the oath to Judge Spear in a ceremony 
in Panama City on August 16. Among 
others present for the occasion were 
Judge John Rawls of the First District 
Court of Appeal and Federal Judge 
D. L. Middlebrooks of Tallahassee. 
Ten minutes after his induction, 
Judge Spear was swearing in a jury 
for his first trial because of the press- 
ing business of the 14th Judicial 
Circuit Court. 


Lake Wales city commissioners in 
June appointed city attorney Joe T. 
Martin to the dual post of city judge- 
city attomey. The additional duties 
were handed him as he assumed the 
judgeship vacated by Judge Michael 
Crews. Judge Crews had served for 
two terms. 


Andrew P. Trakas is now associate 
municipal judge in Auburndale serv- 
ing in the court of Judge Lynn Kirk- 
land. He was appointed in July. 


Frank J. Aloia, Cape Coral attorney, 
recently was named city judge for 
that community. He was appointed by 
the city council. 


Orlando attorney Norma Jean 
Wagner was appointed in July to the 
industrial claims judgeship vacated by 
Bruce McEwan, who resigned to join 
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The Eleventh Circuit Court for Dade County holds two 
distinctions—it’s the largest circuit bench with 25 members 
and it has the only female circuit judge in the state. This 
official court photo was taken after a monthly meeting of 
the judges. Seated in the front row, left to right, are: 
Judge David Popper, Judge Ralph O. Cullen, Judge 
William A. Herin, Judge Rhea Pincus Grossman, Chief 
Judge Marshall C. Wiseheart, Judge Grady L. Crawford, 
Judge J. Fritz Gordon, Judge Harold R. Vann, and Judge 


John J. Kehoe. Middle row: Judge Jack A. Falk, Judge 
Gene Williams, Judge Francis X. Knuck, Judge Francis 
]. Christie, Judge Thomas E. Lee, Jr., Judge Raymond G. 
Nathan, Judge Harvie S. DuVal, Judge J. Gwynn Parker, 
and Judge Henry L. Balaban. Top row: Judge George E. 
Schulz, Judge James W. Kehoe III, Judge Shelby High- 
smith, Judge Thomas A. Testa, Judge Arthur E. Huttoe 
and Judge Joseph Nesbitt. Judge Milton A. Friedman is 
not shown. (Miami Beach Times Photo) 


a local law firm, Judge Wagner is the 
only woman currently serving as an 
industrial claims judge and will hear 
workmen’s compensation cases in Or- 
ange, Seminole and Osceola counties. 
The appointment was announced by 
Lt. Governor Tom Adams as head of 
the Commerce Department. 


A Tampa municipal judge and a 
Pinellas peace justice were cited by 
the American Bar Association for the 
performance of their traffic courts. 

Judge Charles H. Scruggs III was 
one of eight judges to receive the top 
award from the ABA Traffic Court 
Committee which met in conjunction 
with the ABA’s 94th annual meeting 
in New York in July. Judge Scruggs 
was instrumental in launching the 
“D.W.I. Counterattack” project in 
Tampa and in organizing several other 
programs to combat the drinking 
driver problem. 

Joseph S. Clark, chairman of The 
Florida Bar Traffic Courts and Safety 
Committee and a Pinellas County 
peace justice, also received one of the 
eight awards. 


Howard M. Neu in June was named 
associate municipal judge by the 
North Miami City Council to replace 
Judge Richard Parker who resigned in 
May. Judge Neu serves with Senior 
Judge John Harkness and Judge Leo- 
nard Kimball. The term is two years. 
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Elwood Hogan was appointed 
municipal judge for Clearwater in 
June. He has been assistant judge and 
was elevated after the resignation of 
Senior Judge Roland Fox. Richard 
Stewart was named to the associate 
judgeship after resigning as head of 
the county legal department. 


Bruce S. Schwartz in June was 
named senior judge of the City of 
North Miami Beach. Installed as as- 
sociate judge at the same time was 


Stanley Angel. 


Nineteenth Judicial Circuit Judge 
D. C. Smith was elected chief judge 
for the courts of Indian River, St. 
Lucie, Martin and Okeechobee 
counties. The administrative post is 
for two years. 


on the ABA convention in July 


in New York, Judge Everett R. Rich- 
ardson of Jacksonville was elected 
with ten other judges to serve on an 
executive committee to formulate 
policies to be submitted to the ABA. 
The special court judges include ju- 
rists from juvenile, probate, criminal 
and civil courts of record. 

Judge Richardson was in the news 
again in July when he announced that 
Duval County will receive a federal 
grant totaling $81,836 to computerize 
its criminal court of record. He will 
be the project’s director, assisted by 
assistant state attorney Susan H. Black. 


“The project will provide the rest of 
the state with a model court manage- 
ment system,” Judge Richardson said. 
The project should decrease the back- 
log of criminal cases and decrease 
processing and trial waiting time. 


U. S. Circuit Judge Warren L. 
Jones of Jacksonville recently was 
honored with the “Diploma of Honor” 
from Lincoln Memorial University at 
Harrogate, Tenn. Judge Jones is a 
collector of Lincoln memorabilia and 
was honored “in recognition of dis- 
tinguished service in the interpretation 
of the life, deeds and immortality of 
Abraham Lincoln.” 


Circuit Court Judge Henry Martin 
has been re-elected chief judge of the 
Fourth Judicial Circuit. He was 
selected by 43 judges from three 
counties in July for a second term. 


Marion County recently introduced 
a new policy on juvenile court trials. 
County and Juvenile Court Judge 
Seymour Rowland has opened these 
proceedings to the public to impress 
juveniles that their crimes will come 
under public scrutiny. The new policy 
was to have begun by September. 


New small claims court judge in 
Dade County is Arden M. Siegen- 
dorf. He was appointed by Governor 
Askew in August after the legislature 
created a third judgeship on the court. 
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Judge Sam Spec- 
tor is the new 
chief judge of the 
District Court of 


Appeal for the 
First District of 
Florida. He was 


elected to the post 
in July by fellow 
members of the 
court. His term will 
expue july 1, 1973. Judge Spector 
was named to the court in 1966 and 
won re-election in 1968 for six years. 


Former U. S. magistrate from St. 
Lucie County, James E. Alderman 
last month began new duties as St. 
Lucie county judge. His appointment, 
which was announced in oe by 
Governor Askew, was in replacement 
of Judge Jack L. Rogers who resigned 
August 31. Judge Alderman is im- 
mediate past president of the St. 
Lucie County Bar Association. 


Judge John A. Reed, Jr., of the 
Fourth District Court of Appeal, West 
Palm Beach, has been elected chief 
judge of the court. Emmett J. Comis- 
key is the newly appointed clerk of 
that court. 


Palmetto City Judge Ralph Haben, 
Jr., recently was hired as municipal 
judge for Anna Maria, where he will 
hold court twice a month. The former 
assistant state attorney was named to 
replace Harry Cole, who resigned. 


NEWS OF THE BENCH AND BAR—local and state judiciary 


Governor Reubin Askew appointed 
Ft. Lauderdale attorney Thomas J. 
Reddick, Jr., to the Broward County 
Court of Record in August. Judge 
Reddick, formerly cochairman of Ft. 
Lauderdale’s Economic Opportunity 
Coordinating Committee, is the first 
black lawyer to be appointed to a 
court of high jurisdiction in Florida 
since Reconstruction. The post, cre- 
ated by the 1971 Legislature, will 
have jurisdiction over criminal cases 
in the county. Judge Reddick previ- 
ously served as assistant public 
defender in Broward County and as 
an assistant municipal judge for Ft. 
Lauderdale. Robing ceremonies were 
held in the Broward County Court- 
house on September 9. 


Joseph F. Jennings, Miami, has 
been elected to membership in the 
American College of Probate Counsel, 
international association of lawyers 
organized to improve and reform 
probate, estate and trust law proce- 
dures. Election to the College is rec- 
ognition of the lawyer's status as a 
highly qualified specialist in probate. 


Third District Court of Appeal 
Judge Mallory H. Horton has been 
named by Governor Askew to a new 
Citizens Education Commission, The 
commission was formed to restore 
public confidence in the state’s educa- 
tional system. It will make recom- 
mendations to the legislature toward 
this goal, says the Governor. 


SEEEEE 


EEL. 


Judge Troy Hall of the Fifth Judicial Circuit relinquishes the title and gavel 
of presiding judge to Judge John Booth, second from right. Judge Booth, who 
has served on the circuit bench since 1969, was elected presiding judge in 
July to act as administrator over courts in Hernando, Lake, Marion, Citrus and 
Sumter counties. Circuit Judge E. R. Mills, left, and Senior Judge D. R. Smith 
add their congratulations. (Brooksville Sun-Journal Photo.) 
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The University of Denver College 
of Law hosted the 14th annual Rocky 
Mountain Regional Traffic Court Con- 


ference this summer. Among _ those 
attending from Florida were (L to R 
above): Paul R. Manning, associate 
prosecutor for the Hollywood Munici- 
pal Court; Judge Arthur E. Maginnis 
and Judge Thomas E. Lee, both of 
the Metropolitan Court of Dade 
County. The week-long session in July 
had as a major goal helping court 
officials implement national and fed- 
eral standards for improving traffic 
courts. The program was cosponsored 
by the ABA Traffic Court Program 
and the Traffic Institute of Northwest- 
ern University. Judge David F. Pat- 
terson of Clearwater also attended the 
conference but is not shown in 
picture. 


In July Circuit Judge Lamar War- 
ren of Ft. Lauderdale was appointed 
secretary of the National Conference 
of State Trial Judges. He is presently 
serving as a member of the executive 
committee, representing Florida, 
Georgia and Alabama. 


North Orlando Municipal Judge 
Thomas Freeman was the recipient 
of the Florida Municipal Judges 
Association Distinguished Service 
Award presented during its Traffic 
Court Conference in May. Judge 
Freeman, who is president of the 
judges association, was chosen for the 
award for his outstanding leadership 
as a municipal judge. He formerly was 
municipal judge of Casselberry. 


Judge Tom Waddell, Jr., announced 
his resignation as presiding judge of 
the Eighteenth Judicial Circuit on 
September 1. He had held the post 
for one year. He continues as a circuit 
judge. 


THE FLORIDA BAR JOURNAL 


‘ | Aa =" 
| 
| 


James E. Joanos of Tallahassee was 
tapped by Governor Askew to serve 
as judge of the newly created Leon 
County Felony Court of Record on 
— 31. The appointment was 
made from nominations submitted to 
the Governor by the Judicial Nominat- 
ing Council of the Second Judicial 
Circuit. 

Judge Joanos received his bachelor’s 
degree from Florida State University 
and his law degree from Yale Univer- 
sity. Since 1968 he had been attorney 
for the House of Representatives’ 
Committee on Governmental Organi- 
zation and Efficiency. He was a mem- 
ber of a Tallahassee law firm at the 
time of his appointment. 


James E. Joanos of Tal- 
lahassee is administer- 
ed the oath as first 
judge of the newly 
created Leon County 
Felony Court by First 
District Court of Ap- 
peal Judge Donald K. 
Carroll, whom he 
served as research aide 
upon his admission to 
the Bar in 1962. Clerk 
Paul Hartsfield holds 
the Bible. 


Local Bar Association Activities 


A verbal] exchange of criticism and 
ideas between the press and the legal 
profession in Broward County has re- 
sulted in the formation of a committee 
designed to improve communications 
between the two groups, according to 
Raymond A. Doumar of the Broward 
County Bar Association. 

Doumar in August was named to 
head the legal group of a joint bar- 
news media committee whose function 
will be to review from time to time 
problems and unjust criticism of the 
press by lawyers and unjust criticism 
of lawyers in the press. 

The idea for the committee came 
after an initial exchange between the 
executive committee and committee 
chairmen of the bar group and a 
large turnout of local newsmen in 
Ft. Lauderdale in April. Among the 
news media representatives partici- 
pating in the discussion were Jim 
Gay and Mike Morgan of the Ft. 
Lauderdale News, Doug Clifton and 
Kay Kusack of the Miami Herald, 
Sylvia Martin of the Pompano Sun- 
Sentinel, Mike Shields of the Holly- 
wood Sun Tattler, and H. A. James 
and Troy Henderson of the Miami 
Review. 

The exchange revealed areas where 
the press finds fault with lawyers, 
such as in supplying information and 
answering criticism, and areas where 
attorneys are unhappy with reporters, 
such as failing to get all the facts for 
a story even when lawyers are avail- 
able and cooperative. 

Pending the appointment of news 
media representatives to the joint 
committee, says Doumar, the group 
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will meet again for further discus- 
sions. Others named to the legal side 
were Francis K. Buckley, Thomas E. 
Byrd, James D. Camp, Jr. Eugene 
Heinrich, John H. Moore II and S. 
Robert Zimmerman. 

In an attemnt to make other har 


groups aware of the potential and 
valuable function of such joint com- 
mittees, the subject was to have been 
discussed by The Florida Bar Public 
Relations Committee at the general 
meeting of committees in Ft. Lauder- 
dale in Sentembher. 


Gold Coast newsmen and representatives of the Broward County Bar Associ- 
ation discuss the establishment of a bar-news media committee to better com- 
munications between the two professions. Raymond A. Doumar, seated, heads 
the recently appointed bar wile of the joint committee. Others who attended 
the initial conference were, from left: Norma Howard (seated), executive secre- 
tary of the Broward County Bar Association; Mike Morgan and Jim Gay of 
the Fort Lauderdale News; Kay Kusack of the Miami Herald, and William G. 
Miller, Jr., past president of the bar association. 
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Phyllis Shampanier of Coral Gables 
has begun a second term as chairman 
of the Florida Council of Bar Associa- 
tion presidents. She was re-elected 
at the annual meeting of the associa- 
tion’s Board of Directors at The 
Florida Bar Convention in June. L. 
David Shear of Tampa is serving as 
chairman-elect and William Trickle, 
Jr., Orlando, is secretary-treasurer. 


Directors serving the council for 
1971-72 include: William H. Carey, 
St. Petersburg; Richard E, Nelson, 
Sarasota; George B. Thomson, Coral 
Gables; Norman H. Goldstein, North 
Miami Beach; Joseph M. Ripley, Jr., 
Fernandina Beach; and Charles H. 
Damsel, Jr., West Palm Beach. 

The council unanimously voted 
R. M. Cargell honorary chairman of 
the board. He is a long-time member 
of the council and a former director. 
Mrs. Shampanier also was honored 
with a plaque for her efforts on behalf 
of the association during her first term 
as chairman. 


Alfred A. Green, Jr., of Daytona 
Beach has succeeded Darrel Carnell 
as president of the Volusia County 
Bar Association. Additional officers 
for the 1971-1972 term include Wes- 


The firm of Bryant, Dickens, 
Rumph, Franson & Miller was formed 
in April with the following members 
located at 216 American National 
Bank Building, Jacksonville, or 700 
Tallahassee Bank Building, Tallahas- 
see: C. Farris Bryant, Benjamin H. 
Dickens, J. Quinton Rumph, Charles 
J. Franson and Wilton R. Miller. 
Frank A. Graham, Jr., is of counsel 
and Robert C. Kent, Richard C. Stod- 
dard and William P. Brant are 
associates. 


Stephen A. Wayner has become as- 
sociated with the firm of Cassel & 
Benjamin in Suite 501, Flagler Fed- 
eral Building, 111 N.E. First Street, 
Miami 33132. His telephone number 
is 371-7592. 


The firm of Granville M. Alley, Jr., 
Chartered, with offices in Tampa, Mi- 
ami and Orlando, has changed its 
name to Alley, Rock & Dinkel, Char- 
tered. New members are Leo P. Rock, 
Jr., and E. John Dinkel III. 


Bruce McEwan has become of 
counsel to the firm of Billings, Fred- 
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NEWS OF THE BENCH AND BAR——local bar association activities 


ley A. Fink, president-elect; Paul A. 
Bernardini, secretary, and Frank D. 
Newman, Jr., treasurer. 

The Manatee County Bar Associ- 
ation elected Kenneth W. Cleary of 
Bradenton to succeed E, N. Fay, Jr., 
as president in July. He serves the 
association with other officers, Robert 
J. Boylston, president-elect; Edward 
O. Reid, secretary, and Earl W. 
Baden, Jr., treasurer. 

Benjamin L. Bryan III, Chester B. 
Griffin, and Robert M. Lloyd, all of 
Ft. Pierce, are the new officers of 
the St. Lucie County Bar Association. 
They took office following elections 
in June as president, vice president 
and secretary-treasurer, respectively. 
Bryan succeeded James E, Alderman 
as president. 

Joseph L. Schwartz of Hollywood 
has taken over the reins of president 
of the South Broward Bar Association. 
Other officers selected at the July 8 
election meeting were: Donald Kiss- 
lan, vice president; Jerry Pollock, 
treasurer; Jack F. Weins, secretary; 
Harvey Ford, David Goodman, 
Charles Finkel, Miette Burnstein and 
Jack Packar, directors. 


The Young Lawyers Section of the 


erick & Wooten, P.A., 236 S. Lucerne 
Circle at Delaney, Orlando. 


William A. Morse has accepted 
Gerald Beyer, formerly with the Se- 
curities and Exchange Commission in 
Washington, D. C., as an associate at 
the firm’s Ft. Lauderdale office at 
2810 E. Oakland Park Boulevard. The 
telephone number is 563-3266. 


The firm of Worley & Gautier has 
a new partner, Ronald W. Rudolph, 
and a new associate, Donald M. Dar- 
rach, at its Miami office located in the 
Greater Miami Federal Building. The 
telephone number is 377-4501. 


Scott & Dickenson, Chartered, has 
accepted John C. Thomas as a mem- 
ber of the firm. Scott, Dickenson & 
Thomas offices are in Suite 600, First 
Bank Building of Boca Raton 33432. 
The telephone number is 391-1900. 

Albert A. Gordon has become as- 
sociated with the firm of Underwood, 
Gillis & Karcher at 150 S.E. Second 
Street, Miami 33131. His telephone 
number is 377-0583. 


John C. Randolph has become as- 


Dade County Bar Association recently 
selected James F. Crowder, Jr., as 
president for 1971-72. Guy B. Bailey, 
Jr., is the new president-elect and 
Walter S. Holland is secretary and 
William Huggett is treasurer. New 
section directors are Joseph Z. Flem- 
ing, Karl V, Hart, Shepard King, John 
Schulte, William Sadowski and Gerald 
Richman. 

Several Brevard County men who 
are serving in Vietnam with the mili- 
tary forces are proudly displaying 
their official state flag, thanks to the 
efforts of the Brevard County Bar 
Association. The bar group in July 
voted to pay for flags to be sent to 
servicemen after a bill to provide state 
money for sending Florida flags to 
servicemen and civic groups met with 
inaction in the legislature. 

The Brevard association has urged 
the state’s other bar associations to 
do the same for their county’s men 
since the Secretary of State no longer 
has funds to fill such requests. The 
legislative bill has been prefiled for 
next session, but meanwhile the De- 
partment of State is making flags 
available at a low cost for those 
groups wishing to continue the 
service. 


sociated with the firm of Johnston, 
Lilienthal & Johnston located in the 
Harvey Building in West Palm Beach. 
The telephone number is 832-0571. 


Aaron A, Foosaner is a new partner 
with the firm of Mamber, Gopman, 
Epstein, Miles & Foosaner. The firm 
has relocated its offices to the Miles 
Building, 16870 N.E. 19th Avenue, 
North Miami Beach 33162. The tele- 
phone number is 947-4521. Milton 
Mamber retains offices at the County 
National Bank Building in North Mi- 
ami Beach. Allan M. Elster and Shel- 
don R. Schwartz are associates of the 


firm. 


Jose A. Diaz-Asper, Jerry B. Katzen 
and Robert Y. Chulock have formed 
a partnership known as Diaz-Asper, 
Katzen & Chulock. Offices are located 
at 7600 Red Road, Suite 229, South 
Miami 33143. The telephone numbers 
are 666-8502 and 661-0898. 


Meni Kanner has become associated 
with the firm of Krassner & Thorpe 
at 5010 Park Boulevard in Pinellas 
Park. The telephone number is 
544-8824. 
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H. J. Frazier, Frederick P. Tiballi 
and Raymond R. Schroeder recently 
formed a partnership under the name 
Frazier, Tiballi & Schroeder. Offices 
are located in the Kenann Building, 
3101 N. Federal Highway in Ft. 
Lauderdale. The telephone number is 
563-7221. 


Ralph H. Atwell has withdrawn 
from the firm of Hahn, Reeves & At- 
well and is now associated with Don 
J. Caton under the firm name of At- 
well & Caton at 302 Brent Building, 
Pensacola 32501. Their telephone 
number is 432-6181. 


The law offices of Street & Green- 
field, formerly at 8395 N.E. Second 
Avenue, Miami, have been relocated 
to Suite 410, Greater Miami Federal 
Savings & Loan Association Building, 
12700 Biscayne Boulevard, North Mi- 
ami 33161. Melville Dunn is now as- 
sociated with the firm. The tele- 
phone number is 891-5852. 


The firms of Richardson, Canada, 
Henry & Munroe and Henderson & 
Buchanan merged on September 1. 
The new partnership name is Hender- 
son, Richardson, Canada, Henry, Bu- 
chanan & Munroe. Offices are located 
in the Lewis State Bank Building in 
Tallahassee and the firm telephone 
numbers are 222-0314 and 222-2920. 


John Orman has joined Stefan M. 
Stein, P.A., and the firm is now known 
as Stein & Orman, P.A., with offices in 
the First Federal Building, 220 E. 
Madison, Tampa 33602. Arthur W. 
Fisher III is a new associate of the 
firm. 


The firm of Alderman, Johnston & 
Kluttz, Fort Myers, has been dis- 
solved. Bruce L. Scheiner and John 
H. Shearer, Jr., have joined Frank C. 
Alderman III, in the formation of a 
new partnership under the name 
Alderman, Scheiner & Shearer. The 
office remains at Suite 300, First Na- 
tional Bank Building, P.O. Box 249, 
Ft. Myers 33902, and the telephone 
number is 334-4574. 


Lee Jay Colling has formed a part- 
nership with Allan C. Hickok for the 
general practice of law under the 
name of Colling & Hickok, with offices 
at 920 Citizens National Bank Build- 
ing, Orlando 32801. David C. Latham 
has become of counsel to the firm. 
The telephone number is 425-7587. 


Patrick G. Kennedy has become as- 
sociated with the firm of Mattingly, 
Kupiszewski & McGuirk, P.A., in De- 
Land. He was recently discharged 
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from military service and now works 
with John B. Mattingly of the firm. 

William A. Jacob, Seymour Benson 
and Charles M. Holcomb have formed 
a partnership for the general practice 
of law under the name of Jacob, Ben- 
son & Holcomb. The new offices are 
located at 55 E. Washington Street, 
Orlando 32801, telephone 241-4547. 

Berkell & Strauss, 1190 N.E. 163rd 
Street, North Miami Beach, recently 
accepted Samuel R. Stark as an as- 
sociate. His telephone number is 
945-7561. 


_ Roger B. Colton is now associated 


with the firm of Foley & Brennan at 
406 N. Dixie, in West Palm Beach. 
The firm’s telephone number is 
832-1744. 

Turnbull, Abner & Daniels recently 
accepted Arthur J. Ranson III as an 
associate. Offices are at 147 W. Ly- 
man Avenue, Winter Park. 

Dudley Burton and Bill Burton an- 
nounce their association as Burton & 
Burton, P.A. Offices are located at 
1008 Concord Building, 66 W. Flagler 
Street, Miami 33130. The telephone 
number is 373-3679. 


The firm of Barksdale, Mayo, Mur- 
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make it to 9 major Florida cities every day, 
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Not to mention Atlanta and the Bahamas. 
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phy & Williams, P.A., recently was 
formed by Henry R. Barksdale, Cliff 
Mayo, Jr., J. B. Murphy, Jr., and C. 
Stewart Williams, Jr. They practice at 
300 E. Government Street in Pensa- 
cola 32501. The telephone number is 
432-0945. 

Richard N. Stein has become as- 
sociated with the firm of Gibbons, 
Tucker, McEwen, Smith, Cofer & 
Taub at 606 Madison Street, Tampa 
33601. 

Tobey C. Hockett and Dennis S. 
Silver have formed a partnership to 
be known as Hockett & Silver. Offices 
are located at 2054 Main Street in 
Sarasota. The telephone number is 
959-8608. 

Carl O. Dunbar, Jr., announces that 
S. Curtis Kiser and Duncan A. Mc- 
Donell have joined his practice at 
1000 Broadway in Dunedin. Mr. Kiser 
was formerly assistant legal counsel to 
Governor Kirk and Mr. McDonell was 
formerly associated with the IRS as 
an estate tax examiner. 


James M. Nixon II has opened a 
new office at 510 Tenth Street West 
in Bradenton. The telephone number 
is 747-3660. 

Edward S. Jaffry, P.A., is now lo- 
cated in Suite 700, Tallahassee Bank 
Building, Tallahassee. His telephone 
number is 222-4945. 

William C. Herrell, Jr., has removed 
his law office from 135 W. Jefferson 
Street in Tallahassee to the Tallahas- 
see Bank Building, Suite 700, tele- 
phone number 222-4945. 

J. Marshall Gifford has opened an 
office for the practice of law at 217 
E. Jefferson Street, Tallahassee 32301. 
The telephone number is 224-6200. 

Richard H. Wilson has opened an 
office at 414 First National Bank 
Building, Tampa 33602. The tele- 
phone number is 228-7163. He with- 
drew from the Tampa firm of Hill, 
Hill & Dickenson in June. 


Office Openings and Removals 


NEWS OF THE BENCH AND BAR—partnerships and associations 


The firm of Pavese, Shields, & 
Garner announces the addition of two 
new partners, William T. Haverfield 
II and George O. Kluttz. The new 
firm, Pavese, Shields, Garner, Haver- 
field & Kluttz, has employed a new 
associate at its Ft. Myers office. He is 
James R. Thompson. 

The law office of Michael C. Maher 
and Noland Carter has accepted John 
R. Overchuck as a partner and the 
firm will continue to practice under 
the name of Maher, Carter & Over- 
chuck, at 221 N. Magnolia Avenue in 
Orlando. The telephone number is 
424-8568. 


John R. Cherry has become associ- 
ated with the Mason City, Iowa, firm 
of Pappas & Dunn. Cherry, who was 
admitted to The Florida Bar in 1970, 
resides in Clear Lake, Iowa. 


Luke R. Kaleel and Thomas M. 
Courtney have formed a partnership 
for the general practice of law to be 
known as Kaleel & Courtney with 


William T. Keen has opened an 
office in the Madison Building in 
Tampa, at 412 Madison Street. The 
mailing address is P.O. Box 1527, and 
the telephone number is 229-7968. 

Robert N. Bussey and Lawrence M. 
Jennings have removed the offices of 
Bussey & Jennings to 1001 Pasadena 
Avenue South, South Pasadena 33707. 


Kent Spriggs recently opened an 
office at 118 N. Gadsden Street in 
Tallahassee. His telephone number is 
224-8701. 

Walter Stockman recently opened 
an office in Cocoa Beach for the prac- 
tice of law. The office is located in 
the Norlantic Building at 320 N. At- 
lantic Avenue, P.O. Box 855. His 
telephone number is 783-3740. 


Benjamin T. Shuman has relocated 
his law offices to 1319 W. Colonial 
Drive in Orlando, telephone 241-3647. 


TRAFFIC ACCIDENT ANALYST 


Traffic accident analysis and reconstruction—Expert testimony—Consultation 
Formerly Automotive Engineer with National Bureau of Standards 
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if no ans. call (613) 334-1338 


offices at 208 Parkview Building, 33 
Fourth Street North, St. Petersburg 
33701. The telephone numbers are 
894-0281 and 895-8586. 


David Luther Woodward has joined 
Thomas A, Miller, Sr., as an associate 
in the firm’s practice, located at 605 
Jackson Street, Tampa 33602. The 
new firm telephone number is 
228-7451. 


John W. Gee has withdrawn from 
the law firm of Zimmerman, Haywood 
& Portley, with S. Robert Zimmerman, 
Benjamin V. Haywood and Peter A. 
Portley continuing to practice at 2745 
E. Atlantic Boulevard in Pompano 
Beach. 


Marvin L. Beaman, Jr., has become 
associated with the Orlando firm of 
Andrews, Smathers, Tepper & Kemp, 
P.A, at 369 N. Orange Avenue. The 
firm recently noun its name but 
has maintained its mailing address of 
P.O. Box 3627 and telephone number 
241-5441. 


The firm of Henry & Stroemer has 
moved its Miami office to M-11 Bis- 
cayne Building, 19 W. Flagler Street. 
The telephone number is 379-9558. 


The firm of Quinton, Leib & Aurell, 
P.A., has opened an office in Naples 
at 1270 Fourth Street, South. The 
telephone number is 642-7108. Lynn 
F. Lummus and W. E, Dunwody III, 
recently became associated with the 
firm. The main office remains at 186 
S.W. 13th Street, Miami 33130. 


The firm of Coffman & Jones in 
June removed its law offices to 1061 
Riverside Avenue in Jacksonville. The 
new telephone number is 354-2090. 

Jerome M. Novey has opened an 
office at 105% E. College Avenue, 
Tallahassee. The telephone number is 
224-8681. 

Susan Wadsworth Roberts has re- 
moved her law practice to a new office 
at 914 S. Florida Avenue, Suite 207 
A, Lakeland 33803. The telephone 
number is 682-8763. 

William Shapiro has moved his law 
office to 561 N.E. 79th Street, Suite 
212-A, Miami 33138. The telephone 
numbers are 754-1786 and 754-3047. 

The firm of Wilson, Burns & Browd, 
P.A., is now located in new offices at 
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623 W. Flagler Street, Miami 33130. 
It occupies the entire new building. 
The telephone number is 358-0766. 


Henry J. Whelchel in June opened 
an office for the practice of law in the 
duPont eee: Miami 33131, Suite 
821. His telephone number is 
373-2250. 


The firm of Dye & Conner has re- 
moved its offices to 1157 E. Tennessee 
Street, Tallahassee 32302. The mail- 
ing address is P.O. Box 927 and the 
telephone number is 224-1205. 


Fleet & Stone, P.A., has been re- 
located at 4001 Hollywood Boulevard, 
Hollywood 33021. The telephone 
numbers are 966-7801 in Hollywood 
and 625-6441 in Miami. 


Lawyers In The News 


Florida Bar member J. Thomas 
“Jack” Brown of Miami recently was 
named senior vice president of Burger 
King Corporation. His new responsi- 
bilities include making appraisals of 
the franchising environment, particu- 
larly in the area of local, state and 
national legislation. 


Brown joined Burger King in 1964 
after 13 years in private law practice. 
This month he will speak in Zurich, 
Switzerland at the invitation of the 
International Franchising Conference 
on the topic “How Franchising Op- 
erates in the U.S.A.” 


W. Don Nelson, a member of The 
Florida Bar and former staff member 
with the Florida Office of State Plan- 
ning, recently was named director of 
the Nebraska State Office of Planning 
and Programming. Nelson, a member 
of the re College of Law class 
at Florida State University, serves on 
the ABA Liaison with Planning Or- 
ganizations Committee within the 
Local Government Section. He also 
is a member of the executive com- 
mittee of the Council of State 
Planning Agencies. 


Miami attorney Edward J. Winter, 
Jr., presented a speech on “Tactics in 
Contested Child Custody Cases” be- 
fore the American Trial Lawvers As- 
sociation Convention in Portland, Ore- 
gon, on August 7. 
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Michael A. Lipsky has opened law 
offices at 66 W. Flagler Street in Mi- 
ami. The telephone number is 358- 
3570. He formerly was with Mathews, 
Mandina & Lipsky. 


The firm of Crofton, Holland & 
Starling, P.A., of Titusville has opened 
a branch office in the Professional 
Building, 65 E. Nasa Boulevard in 
Melbourne. S. Lindsay Holland, Jr., 
is the resident partner there. 


William G. Miller, Jr., announces 
the opening of an office at 3325 S. E. 
First Street, Pompano Beach, which 
will be occupied by his associate, 
Robert B. Bratzel, and his new as- 
sociate, Anthony A, Balasso. Miller 
and new associate Alicia Zachman 
will remain at his office at 546 S. E. 


Thomas G. Hall of Fernandina 
Beach is now serving as Nassau Coun- 
ty attorney. He replaced Thomas J. 
Shave, Jr., who was appointed to the 
Fourth Judicial Circuit Court. 


Gerald Silverman of Miami has 
been reappointed for a third three- 
year term to Miami's City Planning 
and Zoning Board. 


Hollywood attorney Leonard Rob- 
bins has been selected as a member- 
at-large on the National Advisory 
Council of the Small Business Ad- 
ministration Office for Region IV. The 
region is comprised of eight southern 
states, including Florida. The council 
assists the government office in solving 
small business problems. 


Chester Clem is the new assistant 
state attorney for Indian River Coun- 
ty. He was named in June to replace 
Paul Burch by State Attorney John 
Brennan. He is handling criminal 
trials and prosecutions for the county. 
Clem is a nee city and small claims 
court judge. 


Ledford A. Parnell, Jr., has been 
appointed assistant city attorney and 
city prosecutor for Tamarac. 


Howard Levine has been appointed 
police legal] advisor for the City of 
Ft. Lauderdale. His appointment was 
made in June. 


Third Avenue, Fort Lauderdale. 


William J. Flynn announces the 
opening of a law office at 316 Inter- 
national Building, 2455 E. Sunrise 
Boulevard, Ft. Lauderdale 33304, spe- 
cializing in patent and trademark law. 
The telephone number is 565-2621. 


Carlton, Fields, Ward, Emmanuel, 
Smith & Cutler, P.A., has moved its 
Orlando law office to Suite 1601 CNA 
meen 255 S. Orange Avenue. The 
new telephone number is 241-3301 
and the mailing address is P.O. Box 
1171, Orlando 32802. 


William H. Muntzing has opened 
an office for the general practice of 
law at 1901-D West Vine Street in 
Kissimmee. The telephone number is 


847-8016. 


Robert Egan, state attorney of the 


Ninth Judicial Circuit, receives a 
plaque marking the Orlando Junior 
Chamber of Commerce Good Govern- 
ment Award for 1971. Awards chair- 
man Dusty Rhodes (right) presented 
the citation for “diligent attention to 
the people’s business and for his in- 
spiration of public confidence in the 
law and the courts.” 


Bruce M. Lyons resigned as Brow- 
ard County solicitor in June to prac- 
tice with the firm of DiGiulian & 
Spellacy in Ft. Lauderdale. He joined 
the solicitor’s office in 1967. 


J. Worth Owen was named assistant 
U.S. attorney for the Northern Dis- 
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trict of Florida in June. His appoint- 
ment was made by William Stafford, 
U.S. attorney, of Pensacola. Owen 
had been assistant to state attorney 
William Hopkins in Tallahassee. The 
new post is in Pensacola. 


James F, Littman resigned as as- 
sistant state prosecutor for Martin 
County in June to return to private 
practice. He held the post for one 
year and was replaced by Stuart at- 
torney Harold Long, Jr. 


Mel Grossman, former assistant at- 
torney general for Florida, is now 
working as a special legislative as- 
sistant to Senator Edward Gurney in 
Washington, D. C. Grossman had 
been with the Attorney General's of- 
fice since his graduation from the 
University of Miami in 1968. 


Former Florida Bar President Mar- 
shall Criser has begun a second term 
as a member of the Board of Regents. 
He was appointed by Governor Askew 
in May to fill the unexpired term of 
Milton Weir. Criser was a member of 
the original Board of Regents, serving 
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a short term in 1964 after an appoint- 
ment by Governor Farris Bryant. 


Two new assistant U.S. attorneys 
have been named for the U.S. District 
Court for the Middle District of Flor- 
ida. John J. Daley, Jr., was sworn in 
on July 6 to work in Jacksonville and 
Claude H. Tison, Jr., took the post in 
Tampa on July 26. 


Hal S. McClamma of Tallahassee is 
the new general counsel for the De- 
partment of Commerce. He replaced 
Patrick H. Mears, who retired July 1 
after 32 years of service. Mears began 
his employment with the Florida In- 
dustrial Commission and was its gen- 
eral counsel when it was merged into 
the new commerce department. 


Charles M. Roberts, Fort Myers, 
recently was elected to a second two- 
year term as trustee of Kiwanis Inter- 
national during the organization’s 
56th annual convention in San Fran- 
cisco. He is a former president of the 
Ft. Myers Kiwanis Club and former 
lieutenant governor and governor of 
the Florida Kiwanis District. 


Sanford L. Muchnick of the firm 
of Litman & Muchnick, Hollywood, 
recently was appointed city attorney 
for Pembroke Pines. 


Chris G. McEwan has resigned as 
staff attorney for the Montana Legis- 
lative Council. He is now associated 
with the firm of Measure & Salansky 
with offices in Kalispell and Columbia 
Falls, Montana. He was admitted to 
The Florida Bar in 1968. 


Former Orlando attorney Gerald 
Rutberg has joined Robert Ferrell's 
staff of assistant public defenders for 
Seminole County. Rutberg replaced 
Ned Julian, who resigned June 30. 
The post is part-time. 


John M. Potter of Clewiston has 
been appointed prosecuting attorney 
for Hendry County. He took office 
July 1 upon the resignation of Harry 
P. Johnson, Johnson, who ended a 
long career in the area, also served as 
prosecuting attorney for Glades Coun- 
ty before retiring. 


Coleman R. Rosenfield of Hallan- 
dale has been nominated for member- 
ship on the Antitrust Committee of 
the Section of Business Law of the 
International Bar Association. 


U.S. Marine Corps Judge Advocate 
Captain Anthony F. Mielczarski, Jr., 
of Camp LeJeune, N. C., recently 
completed the Career Prosecutors 
Course of the National College of 
District Attorneys. The latter is spon- 
sored by the ABA, the National Dis- 
trict Attorneys Association, the Ameri- 
can College of Trial Lawyers 
and the International Academy of 
Trial Lawyers. Captain Mielczarski, 
who was admitted in Florida in 1965, 
took the course at the University of 
Houston College of Law in Texas. 


John H. Lewis, who practices at 
28 W. Flagler Street in Miami, has 
been appointed associate executive 
director and chief counsel for the 
National Commission on State Work- 
men’s Compensation Laws. He will 
retain his Miami office although the 
commission post is headquartered in 
Washington, D. C. 


Thirteen Broward County prosecu- 
tors were sworn in in July as assistant 
state attorneys under State Attorney 
Phillip Shailer as the office of county 
solicitor was officially merged with the 
state attorney’s office. James Geiger, 
county solicitor since 1968, success- 
fully proposed a legislative act which 
permitted the consolidation on July 1- 
He returned to private law practice. 


Richard G. Payne, formerly with 
the Legislative Service Bureau in Tal- 
lahassee, recently was named assistant 
county solicitor in Key West. Payne 
joins Robert Feldman in the criminal 
court as a prosecutor. 


Miami attorney Chase Adams con- 
ducted a sales seminar at the annual 
convention of the Independent Sewing 
Machine Dealers of America in July 
at its Atlanta parley site. 


Clearwater attorney Charles D. 
George is the new chairman of the 
Suncoast Chapter of the Society of 
Former Special Agents of the Federal 
Bureau of Investigation. James E. 
Wallace of St. Petersburg, also an at- 
torney, was named secretary of the 
group. Elections were held during a 
dinner meeting in June. 


Immediate past president of The 
Florida Bar, Burton Young, will serve 
as a faculty member of a Practicing 
Law Institute seminar on “Drafting 
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Five Florida bar associations were among 27 bar groups 
across the nation honored recently by the ABA Section of 
Bar Activities in its annual Award of Merit Competition 
for outstanding service to the public and legal profes- 
sion. The bar associations of Hillsborough, Palm Beach, 
Lee and Orange Counties and the Society of the Bar of 
the First Judicial Circuit were honored in July during 
the ABA convention in New York City for projects they 
conducted during 1970-71. Pictured above left are L. 
David Shear, president of the Hillsborough County Bar 
Association, and E. J. Salcines, Law Day chairman, who 
accepted a plaque as the bar’s first place award in the 
Law Day U.S.A. competition for bar associations of its 
size. The Society of the Bar of the First Judicial Circuit 
also won first place in this category in a smaller class, In 


the category of bar associations having between 300 and 
800 members, the Orange County Bar received the first 
place Award of Merit for conducting a series of educa- 
tional programs. Fletcher B. Rush of Orlando (center photo) 
accepted the award with Bar Activities Section Chairman 
Marshall Cassedy offering his congratulations. The Palm 
Beach County Bar Association won honorable mention in 
the same category for its overall public relations program. 
Accepting the award for the association was Charles H. 
Damsel, Jr., (far right), then president of the group. The 
plaque was presented by Robert W, Meserve, ABA presi- 
dent-elect. Among bar associations with less than 100 
members, the Lee County Bar received honorable men- 
tion for producing a television series entitled “A Case 
for Understanding.” 


Matrimonial Agreements and Property 
Settlements” to be held in Miami No- 
vember 18-19. The program, which 
was held in New York City and Las 
Vegas in September, is scheduled at 
the Marco Polo Hyatt House in 
Miami. 

Another PLI_ seminar, entitled 
“Shopping Center Development,” is 
slated for October 21-22 at the same 
hotel, with Alfred Aronovitz of Miami 
and Leo Rose, Jr., of Miami Beach 
scheduled as faculty. 

On October 1 and 2, Leslie D. 
Scharf of Tampa and Byron L. Spar- 
ber of Miami served as faculty mem- 
bers for a PLI seminar on “Subdivi- 
sion Development” in Atlanta. 


Julian R. Benjamin of Cassel & 
Benjamin recently was elected presi- 
dent of the Sunshine Chapter (Miami) 
of the Naval Reserve Association. He 
is assigned to the Naval Reserve Law 
Company in Miami and is a com- 
mander in the Judge Advocate Gen- 
eral Corps. 


Miami attorney Frank A. Howard, 


Jr., was named school board attorney 
for Dade County in July. The former 
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Dade County Bar Association presi- 
dent replaced George Bolles on Oc- 
tober 15. 


Navy Lieutenant John E. Jones, 
formerly military judge in Corpus 
Christi, Texas, is now legal officer at 
the Navy Recruit Training Command 
in Orlando. He is a 1968 graduate of 
Stetson University. 


Three Miami attorneys and another 
from Bartow were inducted as Fellows 
of the American College of Trial 
Lawyers in London on July 17. The 
appointments of Duane Anderson, 
John R. Hoehl, Sam H. Manan, Jr., 
Miami, and Stephen H. Grimes, Bar- 
tow, were announced by Chesterfield 
H. Smith, state committee chairman 
of the trial college. 


Miami attorney Warren D, Hamann 
has been elected president of the 
Dade County Defense Bar Associ- 
ation. Three other Miami lawyers 
complete the slate. Vice president is 
William C. Merritt, Paul A. Carlson 
is secretary and Cecyl L. Pickle was 
named treasurer, 


Tallahassee attorney Victor M. 
Cawthon recently was elected to 
membership in the American College 
of Probate Counsel. The college is an 
international association of lawyers 
organized to improve and reform pro- 
bate, estate and trust law. Member- 
ship is limited to those lawyers with 
the highest professional standing in 
their communities who devote the 
principal part of their practice to 
probate, estate and trust law. 


Edward F. Parry has been ap- 
pointed deputy chief counsel to the 
Kennedy Space Center. The Okla- 
homa and Florida Bar member joined 
NASA in 1962. He is now deputy to 
John O’Brien. 


Ft. Lauderdale attorney James P. 
O’Flarity has been named first chair- 
man of the newly formed Family Law 
Litigation Section of the American 
Trial La‘vyers Association. He was 
elected during the 25th annual con- 
vention of the association held in 
Portland, Oregon, in August. Mr. 
O’Flarity is ee a member of the 
Golden Anniversary Membership 
Committee of the ATLA. 
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CLASSIFIED ADVERTISEMENTS 


POSITIONS WANTED 


POSITIONS WANTED 


ATTORNEY, 20 years’ practice with em- 
phasis on negligence litigation, exten- 
sive appellate experience, member Ohio 
and Florida Bars. Relocating in Florida. 
Complete resume and client references 
upon request. Thomas B. Hayes, 810 
Seneca Drive, Huron, Ohio 44839. 


ATTORNEY with 31% years general ex- 
perience with emphasis on trial and 
real estate desires position with small 
to medium size firm. Prefer Jackson- 
ville or Tallahassee, but will consider 
other locations. Reply Journal Box 22, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


ATTORNEY, member Florida and Mas- 
sachusetts Bars, seeks affiliation with 
individual or firm in Dade or Broward 
County. Interested in divorce and fami- 
ly matters only. Full or part-time. Write 
Journal Box 23, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


AMBITIOUS law graduate planning to 
settle with family in Florida desires 
position with single practitioner, firm, 
corporation, association or government 
agency. Write Journal Box 29, The Flor- 
ida Bar Journal, Tallahassee, Florida 
32304. 


YOUNG, ambitious attorney, member 
of Florida Bar since 1969, returning 
from Army duty with some experience 
in military courts martial trial work, 
desires position with small firm or sole 
practitioner in St. Petersburg area. Pre- 
fers criminal law with trial work. Reply 
Journal Box 28, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


WOMAN ATTORNEY seeks position with 
firm. Seeking general practice experi- 
ence. Potential more important than 
salary. Member of The Florida Bar. 
Write Journal Box 30, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


TAX ATTORNEY, 31, 5 years’ diversified 
experience in national office of IRS, 
seeks position with law firm or corpo- 
ration. Reply Journal Box 17, The Flor- 
ida Bar Journal, Tallahassee, Florida 
32304. 


MIAMI LAW graduate, married, age 39, 
with extensive criminal trial experience, 
desires position either in county solici- 
tor or state attorney office in rural 
area. References and additional infor- 
mation available by writing Journal Box 
25, The Florida Bar Journal, Tallahas- 
see, Florida 32304. 


FLORIDA ATTORNEY practicing seven 
years with emphasis on appeals seeks 
position handling appeals only with 
Miami area law firm. Reply Journal 
Box 37, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 
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YOUNG ATTORNEY, 27, desires to lo- 
cate in South Florida. Harvard law grad- 
uate, member Massachusetts and New 
Jersey Bars, have 21% years’ experi- 
ence with Boston law firms. Interested 
in association with small young firm, 
but will consider all opportunities, Re- 
ply Journal Box 33, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


ATTORNEY, 38, member New York 
(1961) and Florida (1971) Bars, with 
ten years experience in general prac- 
tice and extensive experience in estate 
and tax fields, seeks position with law 
firm in Broward County area. Reply 
Journal Box 31, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


ATTORNEY, 29, member of Florida Bar 
with varied experience, emphasis in 
present position on trial and adminis- 
trative hearing practice. Special train- 
ing in real estate law. Seeking challeng- 
ing position with Florida law firm or 
sole practitioner in general practice. 
Reply Journal Box 32, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


POSITION WANTED: Young attorney, 
26, seeks association with firm practic- 
ing commercial or tax law. Willing to 
learn. Resume upon request. Write 
Journal Box 15, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


ATTORNEY, 30, LL.B. Columbia Univer- 
sity, member Florida and New York 
Bars. Six years’ experience with empha- 
sis in commercial litigation and general 
corporate law. Seeking position with 
firm or corporation in Miami area. 
Resume upon request. Write Journal 
Box 19, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 


ATTORNEY with 3 years’ varied prac- 
tice in Florida including trial and appel- 
late experience seeks position. Have 
10 years’ top level business back- 
ground and experience in dealing with 
architects, engineers, contractors, gov- 
ernment agencies and corporations. 
Age 37. Reply Journal Box 13, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


RETIRED COUNTY and state appellate 
judge and lawyer in general practice 
with 40 years’ experience in northern 
state desires of counsel or part-time 
association with attorney or law firm. 
Prefers South Florida. Reply to Journal 
Box 27, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 


LEGAL SECRETARY, single, with 22 
years experience desires position in 
Florida. Experience in shorthand, typing 
and office management. Please reply 
to: Ruth L. Watkins, 127 Myrtle Street, 
Claremont, N. H. Telephone 603— 
542-2731. 


POSITIONS AVAILABLE 


LABOR ATTORNEY 


A major division of a well-known 
international corporation located 
near Florida’s middle east coast 
has available excellent opportuni- 
ty for a LABOR ATTORNEY with a 
working knowledge of Federal la- 
bor legislation. We offer a com- 
plete program of fringe benefits. 
Please forward resume to Journal 
Box 36, The Florida Bar Journal, 
Tallahassee, Florida 32304. 


GROWING ORLANDO FIRM with 6 law- 
yers seeking young attorney with good 
academic background and interest in 
real estate, litigation, corporate or 
commercial practice. Experience in pri- 
vate practice desired, but not neces- 
sary. Excellent opportunity for rapid 
professional growth. Salary open. Send 
resume to Journal Box 14, The Florida 
Bar Journal, Tallahassee, Florida 
32304. 


WANTED IMMEDIATELY: Young attor- 
ney with excellent scholastic record 
and minimum experience of two years 
for medium-sized, fast-growing com- 
mercial law firm in Fort Lauderdale. 
Salary open. Send resume and avail- 
ability date to Journal Box 8, The Flor- 
ida Bar Journal, Tallahassee, Florida 
32304. 


CORPORATE HOUSE COUNSEL: Well 
established corporation headquartered 
in North Florida offers excellent op- 
portunity to attorney with 5-10 years 
general corporate practice, including 
trial work. Only hard-working, ambi- 
tious attorney with ability to become 
part of management team need apply. 
Send complete resume of educational 
and experience background to Box 83, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


PATENT ATTORNEY: Opportunity for 
young patent attorney with good scho- 
lastic record, minimal examiner or pros- 
ecution experience and individual ini- 
tiative. Early responsibility for wide 
variety of work in patent and trademark 
prosecution and proprietary informa- 
tion litigation. Bachelor degree in phys- 
ics, mechanical or electrical engineer- 
ing plus law degree. Send resume and 
current salary information to Journal 
Box 20, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 
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POSITIONS AVAILABLE 


BOOKS 


MISCELLANEOUS 


VACANCY NOW EXISTS for an assistant 
county attorney for Palm Beach Coun- 
ty. Applicants should mail resume to: 
Miss Joan Odell, County Attorney, 301 
N. Olive Avenue, West Palm Beach 
33401. 


GROWING NORTH BROWARD law firm 
with three attorneys seeking young at- 
torney with good academic background 
interested in general practice of law. 
Excellent opportunity for rapid profes- 
sional growth. Send resume to Journal 
Box 21, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 


WANTED: Lawyer with 1-5 years’ ex- 
perience with taxation background for 
small business firm in Jacksonville. 
Reply Journal Box 35, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


TITLE OFFICER: Nationally known title 
insurance company is looking for high- 
ly qualified real estate and title at- 
torney with minimum of 10 years 
Florida experience to head title depart- 
ment of its Miami office. Top execu- 
tive salary plus outstanding fringe 
benefits. Send resume to Journal Box 
34, The Florida Bar Journal, Tallahas- 
see 32304. 


HAVE OPENING for attorney with 3- 
5 years’ experience in trial work, per- 
sonal injury preferred. Medium-sized 
firm, salary commensurate with ex- 
perience. Also excellent opportunity 
to join the firm with good future.*Re- 
ply Journal Box 26, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


BOOKS 


FOR SALE: ALR Ist, 2d, 3d and Fed- 
eral, with all digests, desk books, blue 
books, later case services, indices, 
complete and up-to-date, $2600; CJS, 
complete and up-to-date, $650; and 
USCA, complete and up-to-date, $250. 
Contact C. J. Abernathy, 447 Third 
Avenue, North, St. Petersburg 33731. 


FOR SALE: ALR complete through vol. 
22, 3rd series; Am. Jur. through re- 
placement vol. 41; Southern Reporter 
complete; 22 vols. Florida Reports. 
Please inquire Journal Box 18, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


FOR SALE: Am. Jur. Proof of Facts. 
Complete set, 1970 supplement, un- 
marked. Make reasonable offer. Will 
deliver free. Reply Journal Box 11, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 

FOR SALE: Fla. Jur. and Trials. Mint 
condition. Big discount. Reply Journal 
Box 12, The Florida Bar Journal, Talla- 
hassee, Florida 32304. 
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Fla. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 


Frank M. Merville 
1710 Flamingo Drive 
Orlando, Florida 32803 
Phone (305) 841-6263 


Representing: The Lawyers Co-opera- 
tive Publishing Company Covering Cen- 
tral and Northwest Florida. 


FOR SALE: One or all of the following 
law books, to-wit: SW 1-300, SW 2d 1- 
141, Atlantic 1-200, Atlantic 2d 1-14, 
NW 1-292, NE 1-200, NE 2d 1-27, 
Pacific 1-300, Pacific 2d 1-104, SE 1- 
200, SE 2d 1-9, U.S. L. Ed. 1-100, 
U.S. L.Ed 2d 1-23. All books are buck- 
ram and in good condition. Reply 
Journal Box 24, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


COMPLETE SET OF ALR 2d, slightly 
smoke damaged but entirely useable, 
plus ALR 3rd through vol. 35. Will ne- 
gotiate very reasonable price. Call Fred 
Denius collect at 241-4581 or write 
870 Hartford Bidg., Orlando 32801. 


BOOKS WANTED: Complete set South- 
ern 2d and Florida Cases. For cash. 
Reply Journal Box 16, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


AUTHORS! Your book can be published, 
promoted and distributed by success- 
ful, reliable company. Fiction, nonfic- 
tion, poetry, scholarly, religious and 
even controversial manuscripts wel- 
comed. For free booklet write Vantage 
Press, Dept. FB-1, 516 W. 34th Street, 
New York, N. Y. 10001. 


MISCELLANEOUS 


CORPORATION SUPPLIES 


Have you ever been delayed with your 
corporation closings? You won't be if 
you order from State Seal & Certificate 
Co., where your order is shipped the 
same day as received. 1244 minutes 
included in compact (C-1 or C-2) out- 
fits. Send for brochure of complete line 
of corporation supplies. P.O. Box 1280, 
Hollywood 33022. See our display ad 
in this issue. 


Office Space Available 
CITIZENS NAT'L BANK 
Downtown, Orlando 
Prestige location. Full size suites or 
individual office spaces for immediate 
occupancy. All services included, no 
traffic congestion, professional man- 
agement. Call for price and lease 
terms. Irene H. Scarboro, Realtor, 
Leasing Agent. (305) 841-6070 or 422- 

3169. 


FORGERIES AND ALTERATIONS 


Revealed and verified 


Scientific detection of erasures and 
additions or deletions. Handwriting, 
typewriting, paper and ink problems. 
Fully equipped laboratory facilities and 
portable equipment. Qualified and rec- 
ognized expert witness. 

ROBERT LYNCH 5560 S.W. Fifth Street, 
Ft. Lauderdale 33314, Phone 583-5929 
or 524-3906 


DOCUMENT EXAMINER 


Retired Special Agent of FBI with 30 
years experience in FBI Laboratory. 
Qualified as expert witness throughout 
U.S., etc. Examination of documents: 
handwriting, handprinting type- 
writing identification, detection of for- 
gery and alterations and related prob- 
lems. 

GEORGE MESNIG, 1616 Bunker Hill 
Dr., Sun City Center, Fla. 33570 (813) 
634-1616 


STUDENT RESEARCH 


Senior law school student members of 
the U of F John Marshall Bar Associ- 
ation solicit legal research with the 
offer of reproductions, memoranda or 
briefs. Call or write Professor John 
Bolt, Faculty Advisor to the Legal Re- 
search Committee, Holland Law Cen- 
ter, University of Florida, Gainesville 
32601, telephone (904) 392-0423. 


FREE INTERNATIONAL LAW DIREC- 
TORY, established in 1879, contains 
more than 2500 selected counsel, 
qualified and available as your world- 
wide legal correspondents. There is no 
charge when requested on your pro- 
fessional letterhead. Write today. 

CAMPBELL’S LIST, Inc. 

Campbell Bidg., 
Maitland, Fla. 32751 


WANTED: (1) Co-brokers, co-finders 
with Florida bank listings, $5-$65 mil- 
lion deposits, especially Southeast 
Florida; also other businesses netting 
$500,000 (2) Buyers of insurance com- 
panies, million dollar Miami area apart- 
ments, and million dollar western 
ranches. Hamilton Pitt & Associates, 
129 Spencer St., Winsted, Conn. 06098. 


Classified advertisements may be in- 
serted by members of The Florida Bar 
for $5 per insertion and by nonmem- 
bers for $10 per insertion. When re- 
sponding to an ad, address letters to 
ad box number, Florida Bar Journal, 
Tallahassee, Florida 32304. 
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M ORE weight, more strength, 

more care and our own con- 
struction techniques account for 
Stamas superior performance: the 
incomparably dry, level ride . . . the 
sensitively responsive handling . . . 
the easy maintenance . . . the better 
re-sale value. Yes, a big difference. 
And knowledgeable boat buyers 
welcome it! 


Write for brochures and names 


STAMAS. ...Fleet of Quality 
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CALENDAR 


1971 


October 15—CLE Course on No-Fault Divorce, Juvenile Cases, Hotel Robert 
Meyer, Jacksonville; Holiday Inn, Sarasota. 


October 22—CLE Course on No-Fault Divorce, Juvenile Cases, Everglades 
Hotel, Miami; Stetson College of Law, St. Petersburg. 


October 29—CLE Course on No-Fault Divorce, Juvenile Cases, Galt Ocean Mile 
Hotel, Fort Lauderdale; Park Plaza Hotel, Orlando. 


November 3-6—National Legal Aid and Defender Conference, The Denver Hil- 
ton Hotel, Denver. 


November 5—CLE Course on No-Fault Divorce, Juvenile Cases, University of 
Florida Law Center, Gainesville; Holiday Inn, West Palm Beach. 


November 12—CLE Course on No-Fault Divorce, Juvenile Cases, Sheraton- 
Tampa Motor Hotel; Holiday Inn of Gulf Breeze, Pensacola. 


November 15-19—-18th Annual Young Lawyers Section Seminar, The Florida 
Bar Building, Tallahassee; First Federal Savings and Loan Association, Sears- 
town Branch, Lakeland; Dade County Bar Association Building, Miami. 


December 3—CLE Course on No-Fault Insurance, Everglades Hotel, Miami; 
Stetson College of Law, St. Petersburg. 


December 10—CLE Course on No-Fault Insurance, Galt Ocean Mile Hotel, 
Fort Lauderdale; Park Plaza Hotel, Orlando. 


1972 


January 3—Sixth Annual Institute on Estate Planning, Americana Hotel, Bal 
Harbour 


February 3-8—ABA Midyear Meeting, New Orleans, La. 


February 22-23—Florida Bar Examinations, Jacksonville, filing deadline Au- 
gust 1, 1971. 


March 11-19—IinterAmerican Lawyer Exchange Program, Caracas, Venezuela. 
June 19-22—Annual Convention of The Florida Bar, Walt Disney World. 

July 25-26—Florida Bar Examination, Miami, filing deadline November 1, 1971. 
August 14-17—Annual Meeting of the ABA, San Francisco, Calif. 


September 25-26—Florida Bar Examinations, Tampa/St. Petersburg, filing 
deadline March 1, 1972. 
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County Bar Association 
. Russell Bower, President ; 
321 Magnolia Ave. Panama City 
Brevard County Bar Association 
Walter C. Shepard, President 
115 Harrison St., 
Brooksville Bar Association 
Joseph E. Johnston, Jr., President 
29 S. Brooksville Ave. Brooksville 
Broward County Bar Association 
Bruno L. DiGiulian, President 
3471 N. Federal Highway, 
Fort Lauderdale 


Charlotte County Bar Association 

John M. Hathaway, President 

P. O. Box 638 Punta Gorda 
Clearwater Bar Association 

Richard T. Bennison, President 

227 Garden Ave. Clearwater 
Collier County Bar Association 

Robert R. Hagaman, President 

483 Third St., S. Naples 


Coral Gables Bar Association 
Thomas W. Kenworthy, President 
3399 Ponce de Leon 
Bivd. 


Dade County Bar Association 
James L. Armstrong Ill, President 
1301 duPont Bidg. Miami 
Escambia-Santa Rosa Bar Association 
T. A. Shell, President 
First Bank & Trust Bldg. Pensacola 


The Federal Bar Association 
Central Florida Chapter 
Thomas J. Hanlon Ill, President 
409 Broxburn Ave. Tampa 
South Florida Chapter 
Fred W. Doerner, Jr., President 
P.O. Box 8063 UM, Coral Gables 
West Florida Chapter 
Richard Hill Merritt, President 
P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 


Florida Government Bar Association 
V. Carroll Webb, President 
Comptroller’s Office 
Capitol Building Tallahassee 


Gulf Beaches Bar Association Of 
Pinellas County 
David W. Barrow Ill, President 
5151 Park Bivd. Pinellas Park 


Hardee County Bar Association 
John W. Burton, President 
P. O. Box 426 Wauchula 


Hendry-Glades Bar Association 
Jack J. Rafter, Jr., President 
P. O. Box 756 Clewiston 


Hialeah-Miami Springs Bar Association 
Leslie A. Todd, President 
Rm. 21, City Hall Hialeah 
Highlands County Bar Association 
Hue E. Nunnallee, President 
15 S. Lake Ave. Avon Park 
Hillsborough County Bar Association 


L. David Shear, President 
Exchange Bank Bidg. 


Cocoa 


Coral Gables 


Tampa 
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LOCAL PRESIDENTS 


Homestead Bar Association 

Michael E. Watkins, President 

830 N. Krome Ave. Homestead 
Indian River County Bar Association 

Michael O’Haire, President 

P. O. Box 518 Vero Beach 
Jacksonville Bar Association 

Adam G. Adams Il, President 

1116 Barnett Bank Bidg. 

Jacksonville 

Lake City Bar Association 

S. Austin Peele, President ; 

P. O. Box 243 Lake City 
Lakeland Bar Association, Inc. 

Thomas L. Clarke, Jr., President 

P. O. Drawer J Lakeland 
Lake-Sumter Bar Association 

Oscar E. Schubert, President 

P. O. Box 125 Mt. Dora 
Lee County Bar Association 

George Swartz, President 

P. O. Box 1480 Fort Myers 
Manatee County Bar Association 

Kenneth W. Cleary, President 

P. O. Box 2480 Bradenton 


Marion County Bar Association 
Donald N. Denson, President 


307 N. W. Third St. Ocala 
Martin County Bar Association 

Larry E. Buchanan, President 

P. O. Drawer 24 Stuart 


Miami Beach Bar Association 
Samuel S. Smith, President 
407 Lincoln Rd. Suite 9-A 
Miami Beach 


Monroe County Bar Association 
Helio Gomez, President 
Monroe County Courthouse 


Key West 
Nassau County Bar Association 
Joseph M. Ripley, Jr., President 
P. O. Box 694 Fernandina Beach 
North Broward Bar Association 
Shelby D. Wallis, President 
2745 E. Atlantic Blvd. 
Pompano Beach 
North Dade Bar Association . 
Lawrence Friedman, President 
1875 N.E. 163rd St. 
North Miami Beach 
Okaloosa-Walton Co. Bar 
C. LeDon Anchors, Jr., President 
P. O. Drawer F Ft. Walton Beach 
Orange County Bar Association 
Gene H. Godbold, President 
135 Wall St. Orlando 
Osceola County Bar Association 
Edward Brinson, President 
P. O. Box 338 Kissimmee 
Palm Beach County Bar Association 
Charles H. Damsel, Jr., President 
P. O. Box 2190 West Palm Beach 
Pasco County Bar Association 
David Tyner, President 
P. O. Box 443 Dade City 
D. W. Perkins Bar Association 
Releford McGriff, President 
P. O. Box 516 Jacksonville 


Putnam County Bar Association 
Samuel V. Holch, President 
P. O. Box 118 Palatka 


St. Johns County Bar Association 
John Upchurch, President 


P. O. Box 170 St. Augustine 
St. Lucie County Bar Association 

Ben L. Bryan, Jr., President 

P. O. Box 3230 Fort Pierce 


Petersburg Bar Association 
Hugh E. Reams, President 
307 West Coast Title Bidg. 
St. Petersburg 


Sarasota County Bar Association 
Patrick H. Dickinson, President 


P. O. Box 3979 Sarasota 
Seminole County Bar 

Thomas A. Speer, President 

P. O. Box 1364 Sanford 


South Broward Bar Association 
Joseph L. Schwartz, President 
3325 Hollywood Blvd. Hollywood 


South Miami District Bar Association 
Charles J. Crowder, President 
5825 Sunset Drive South Miami 

South Palm Beach County Bar 

Association 
Thomas J. Becker, President 
P. O. Box 340 Boca Raton 

Tallahassee Bar 
Douglass B. Shivers, President 
P. O. Box 12 Tallahassee 

Volusia County Bar Association 
Alfred A. Green, Jr., President 
P. O. Box 5566 Daytona Beach 


West Pasco Bar Association 

Jack B. McPherson, President 

122 W. Main St. New Port Richey 
Winter Haven Bar Association 

Irving W. Wheeler, President 

P. O. Box 1396 Winter Haven 
The Society Of The Bar Of 
The First Judicial Circuit 

Earl L. Lewis, President 

P. O. Box 585 Milton 


Second Judicial Circuit Bar Association 

Kenneth E. Cooksey, President 

P. O. Box 480 Monticello 
Third Judicial Circuit Bar Association 

L. Arthur Lawrence, Jr., President 

P. O. Box 506 Live Oak 
Fifth Judicial Circuit Bar 

W. Troy Hall, Jr., President 

P. O. Drawer 678 Tavares 
Eighth Judicial Circuit Bar Association 

Henry L. Gray, Jr., President 

211 N.E. Ist St. Gainesville 
Tenth Judicial Circuit Bar Association 

Thomas R. Bayless, President 

P. O. Drawer BW Lakeland 
Twelfth Judicial Circuit Bar Association 

William W. Dishong, President 


P. O. Box 66 Arcadia 
Fourteenth Judicial Circuit 
Bar Association 

Jerry W. Gerde, President 

406 Magnolia Ave. Panama City 
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PEACE MIND 


The very essence of home ownership is the peace of mind and sense of 
security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend 
land title insurance to their clients, and caused these same clients to desire it 
and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to 
which he is entitled, by relying upon his Realtor and his attorney to handle the 
details of such transactions, and instructing them to obtain for him a land title 


insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


~ County 
AY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 


Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 


Broward Coun 
ABSTRACT & TITLE 


0. 
Fort Lauderdale, Florida 


Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Punta Gorda, Florida 


Citrus County 
CITRUS TITLE CO. 
Inverness, Florida 


Clay County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT COMPANY 
Miami, Florida 


DeSoto County 
DESOTO ABSTRACT COMPANY 
Arcadia, Florida 


Duval County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
LAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 
Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hamilton County 
HAMILTON ABSTRACT & TITLE CO. 
Jasper, Florida 


Hendry County 
HENDRY COUNTY TITLE & 
ABSTRACT CO. 
LaBelle, Florida 


Holmes County 
BONIFAY ABSTRACT COMPANY 
Bonifay, Florida 


Holmes County 
FLORIDA LAND TITLE & TRUST 
COMPANY 
Marianna, Florida 


Indian River County 
INDIAN RIVER COUNTY ABSTRACT 


co. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST 
COMPANY 
Marianna, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee Coun 
HOMEOWNERS TITLE CO. 
Fort Myers, Florida 


Leon Coun 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Liberty County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


Martin County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Fernandina Beach, Florida 
Okaloosa 
HARRELL TITLE CORP. 
Fort Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Palm Beach County 
PALM BEACH ABSTRACT & TITLE 


Ca. 
West Palm Beach, Florida 
Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 


‘Pasco County 


WEST PASCO TITLE & ABSTRACT 
COMPANY 
New Port Richey, Florida 
Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 


‘Pinellas Coun 


ty 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
Polk County 
POLK COUNTY ABSTRACT 
COMPANY, INC. 
Bartow, Florida 
Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 
St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 
St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 
Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 


Washington County 
— LAND TITLE & TRUST 


co. 
Marianna, Florida 


**In addition to the above agents, Title & Trust Company of Florida is repre- 
sented in nearly every county in Florida. For information, inquire at the home 
office—200 East Forsyth St., Jacksonville. 
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